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OPINION

ISSUES PRESENTED

Each defendant raises several issues on appeal:

. Whether the trid court’s jury instructionswere proper
(Mickens, Smith, Jones, and Dixon);

I[l.  Whether the trial court erred by excusing Juror No. 4 without
cause (Smith);

I1l.  Whether thetrial court erred by allowing the introduction into
evidence of an afidavit allegedly written by Jones;

V. Whether thetria court erred by alowing Jones'sjail armband
to be read in the presence of the jury;

V. Whetherthetrial court erred by permitting testimony that Dixon
flashed a gang sign at awitness during thetrial;

VI. Whether the trial court erred by denying the defendants
motions to sever (Mickens, Smith, and Jones);

VII. Whether Mickens was unduly preudiced during closing
arguments by the court allowing the State to comment on stricken
witnesstestimony during the State’ s d osing argument and by forcing
Mickens to use his visual aidsindividudly instead of cumulatively
during his closing argument;

VIII. Whether the evidence was sufficient to sustain the defendants’
respective convictions (Mickens, Smith, Jones, and Dixon);

IX. Whether the defendants sentences were proper (Mickens,
Smith, and Jones); and



X. Whether cumulative error exists to warrant a new trial
(Mickens, Smith, Jones, and Dixon).

FACTS

Thefactsand parties surrounding the murder of Marshall “ Pokey” Shipp and the kidnapping
of Ricky “Kuboo” Aldridge are many and well tangled due, in large pat, to the infrastructure and
vernacular of the Gangster Disciples, of which, as we have stated, the defendants and victims were
members. The indictments charged fifteen defendants in the crimes committed against Marshall
Shipp and Ricky Aldridge. Inan earlier trial, prior to that which is the basis for the instant appeal,
Matrin Becton and Antonio Sykes, were both convicted of first degree premeditated murder,
especidly aggravated robbery, and two counts of especially aggravated kidnapping, and sentenced
to life imprisonment without parole for the murder and twenty-five yearsfor each of the remaining
chargeswith all sentencesto be served consecutively, for an effective sentence of lifewithout parole
plus seventy-fiveyears. See State v. Matrin Becton and Antonio Sykes, No. W1999-00581-CCA -
R3-CD, 2002 WL 1349530 (Tenn. Crim. App. June 19, 2002), perm. to appeal denied (Tenn. Dec.
9, 2002).

I. The Gangster Disciples

The Gangster Disciplesarealarge gang operatingin and around Memphisand headquartered
in Chicago. They areinternaly governed according to an established hierarchy.* Thereisa“board”
in Chicago, led by the“king,” Larry Hoover, who acts asthe national supervisor, which appointsan
“overseer” in other cities. In Memphis, the appointed overseer was Tony “ T-Money” Phillips, who
had authority over all Gangster Disciple activity in Memphis. To enforce gang rules, two “chiefs
of security,” Robert Walker and Johnny “Jay Rock” Jefferson, served under the overseer, with
Walker as*” chief of security, growth and development” and Jefferson as” chief of security, enforcer.”
However, the practical difference appeared semantic a best: Walker “ made sure everybody abided
by the rules’” while Jefferson “had to enforce the rules.” Each chief of security had two “ assistant
chiefs of security.” Jefferson’s assistant chiefs were brothers Larry and Matthew Boister, while
Walker’ sweretwo of hiscousins. Alsounder the overseer wasan“auxiliary governor” whose duties
included appointing the “ governors’ for the different Memphisregions and acting asamiddle-man
between the governors and the overseer. The governor of the South Memphis region, where these
crimes occurred, was defendant Corey “Tombstone” Mickens. Each regional governor had an
“assistant governor,” and Mickens assistant governor for South Memphis was his codefendant,
Christopher Smith. Also under the auxiliary governor was a“floating regent” who had authority
under any governor in any region in Memphis. Additionally, each governor had a“regent” whose
authority was limited to aparticular region, Matrin “McMarcus’ Becton being the regent for South

1The majority of the information about the organization of the Gangster Disciplesin general, and the M emphis
Gangster Disciplesin particular, is from the testimony of State witness Robert Walker, aformer chief of security for the
Memphis Gangster Disciples. Heiscurrently incarcerated on two aggravated robbery charges and regularly provides
information to local and federal authorities concerning the Gangster Disciples.
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Memphis. The remaining Gangster Disciples were rear-echeon “outstanding members’” with no
authority, which was the membership level for the defendants, Matthew Dixon and Choncey Jones,
aswell asthe victims, Marshall Shipp and Ricky Aldridge.

In addition to having their own hierarchy, the Gangster Disciplesalso hadtheir ownrulesand
methods of enforcing those rules, with violations including cooperating with law enforcement,
insubordination, shooting at other Gangster Disciples, and disrespecting gang higher-ups.
Punishmentsincluded fines, three-minuteviolations, six-minute violations, and death. Unlikefines
and death, the other punishments require some explanation: three- and six-minute violations were
three- and six-minute beatings administered by other members using their fists only, no weapons.
A variant of the six-minute violation was the “pumpkin head deluxe,” which involved putting the
victiminafull neson prior to his six-minute beating, presumably to allow the other membersto beat
his head to the size of awell-ripened pumpkin. Death punishments were to be administered using
weaponsin remote locationsand werereserved for seriousviolationsonly. Death could beimposed
by the overseer, while other punishments could only be imposed by members with the rank of
governor or higher.

Walker told of the symbolic methods of executions utilized by the Gangster Disciplestokill
their own members, describing one as “[s]even timesto the front of the body, six timesto the head,
one time up the butt.” Walker said the punishment reserved for him because he had violated
“19/19,” the code of silence, was “[c]utting off the penis.”

Il. Shipp and Aldridge’s Violations of the Gangster Disciple Rules

The L & B Loungein South Memphis was the site of the two main events resulting in the
murder of Marshall Shipp and the aggravated kidnapping of Ricky Aldridge. It wasthere, on August
29, 1997, that a birthday party was thrown for Gangster Disciple member Veronica Johnson. In
attendance were Shipp and his girlfriend, Cheryl Patrick, a Gangster Disciple and close friend of
Johnson. Also present was Devin Haywood, a mentally handicapped man whom some residents,
including Shipp, had taken upon themselves to look after and protect around the neighborhood.

At some point that night, according to Johnson’s testimony, defendants Dixon and Smith,
along with fellow Gangster Disciples Matrin “McMarcus’ Becton and “Karate Mike,” had ordered
Haywood, at gunpoint, to hiskneeswherethey proceeded to “ beat him-hit himin the head with guns
and stuff.” Describing the beating administered to Haywood, Johnston testified, “His eye was like
it was going to bust. Y ou know, sitting outside hishead.” Witnessing the commotion, Shipp took
action to stop the beating only to be ordered by Smith not to interfere with “G.D. business.” Shipp
persisted contrary to Smith’sorder. Because Smith was the assistant governor for South Memphis,
Shipp’ s continued interference put him in direct violation of the Gangster Disciple rules prohibiting
insubordination and disrespect toward gang superiors. Consequently, Smith told Shipp that “he had
just signed his death certificate.”



A second incident, also reated to the offenses which are the subject of the present appedl,
occurred at the L & B Lounge about two weeks later, on September 11, 1997. Veronica Johnson
testified that an argument transpired between Shipp and another Gangster Disciple, DeCarlos Bean.
Cheryl Patrick, also present, testified that the situation escalated when Bean and several others
surrounded Shipp with pool sticks. Shipp’ssister |eft the scene looking for Ricky Aldridge to help
her brother. Aldridge and another cousin, “ Scutt,” got in the car with Shipp’ s sister and returned to
the lounge. When Aldridge got to the lounge, he saw that Shipp was still surrounded and *jumped
out of thecar and shot upintheair threetimes’ with ahandgun which promptly dispersed the crowd.
Shipp got in the car with Aldridge and, together with Shipp’s sister and Scutt, they fled the scene.
Because he “fired on” fellow gang members, Aldridge, like Shipp, was in violation of Gangster
Disciplerules.

[11. Gangster Disciples Punishment of Shipp and Aldridge: The Murder and Kidnapping

AsMemphis chief of security, Walker met daily with overseer Phillipsat Phillips houseto
“talk to him about organization business.” Walker testified about conversations that took place at
these meetings. Inlate August of 1997, according to Walker, Mickens expressed growing concern
to Phillips about a“rebellious’ brother identified as“ Pokey [Shipp].” Phillipstold Mickensto* deal
with it,” “do whatever he wanted to do with it,” and “to govern hisown land.” Around the same
time, Ricky Aldridge attended a meeting a Mickens house in which Mickens discussed the Shipp
situation. Accordingto Ricky Aldridge stestimony, Mickenssaid that “hehad] anincident on [his]
cousin [Shipp] disrespecting the assistant governor [ Smith] over there, and he was talking about he
was being insubordinate to the assistant governor.”

Walker testified that Mickens again expressed concern on September 15, 1997, to overseer
Phillips about Shipp’s rebellious behavior. Growing impatient with the situation, Phillips asked,
“why he [Shipp] was dtill alive.” Walker testified that a person, later determined to be Becton,
telephoned for Phillips, who told Becton, “Y ou all got him, go ahead and kill him, but hold up,” at
which point Phillips looked at Mickens who then left.

Although Mickens never directly asked for permission to kill Shipp, his purpose was
apparent, according to Walker, because “you only cometo him [Phillips] if you need to kill another
member.” Because Mickens was only agovernor in the Gangster Disciple hierarchy, permission
from the overseer to impose the death punishment was required, according to gang rules. Walker
also testified that Ricky and Timothy Aldridge were discussed at the September 15 meeting.
Apparently, “they wassupposed to kill themtoo,” but Mickensdeclined because* they weren’t going

to say anything.”

Thesediscussions cameto fruition on the evening of September 15, 1997, asmembersof the
Gangster Disciplestook affirmative stepstoimplement the punishment of Shipp and Ricky Aldridge.
Shortly before hewaskilled, Shipp confided in hiscousin, Timothy Aldridge, that “they were going
toplace himunder G.D. arrest” asaresult of the August 29 conflict at the L & B Lounge with Smith.
Later, Ricky Aldridge was informed that Mickens was looking for him and wanted to see him as
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soon as possible. Ricky Aldridge walked to Mickens' apartment where Mickens said, “I got an
incident that you was engaged in a shooting concerning agangster on South Parkway. . . .2 | can't
believeyoudid that[.]” Aldridge denied the allegation and was then told by Becton, who was also
present, that hewould “be put in violationif [he] befound guilty[.]” After advising Ricky Aldridge
that the matter was under invegtigation, he was told that they were “fixin’ to get up with Pokey
[Shipp]” and would “get back with [him] later on.” After Ricky Aldridge unsuccessfully tried to
contact Shipp about the deveoping situation, Aldridge took a seat on a friend's front porch and
waited.

Shipp, meanwhile, waswith Cheryl Patrick en route to the L & B Lounge when they were
flagged down and informed that people were assembled at a nearby store and looking for Shipp.
Shipp went to the store where he was confronted by Becton who said, “Wewant to talk to you about
alittle misunderstanding that’s been going on.” Shipp responded, “Y ou can talk to meright here,”
and Becton replied, “We got to go somewhereelseand talk.” Defendant Joneswas al so present and
ordered Shipp to “give [his] whore the car” and to “get [his] assin [Jones' s] car.” Shipp refused,
insisting hefirst take Patrick home. Becton intervened and acompromisewasreached: Shipp could
first take Patrick home in his car provided that Becton and defendant Dixon rode along and Jones
followed in hiscar. Before and during theride, Becton displayed hisgun. Patrick was dropped of f
and the two cars drove away.

Ricky Aldridgewasstill sitting on the porch with hisbrother, when some Gangster Disciples
informed him that Mickenswasready to speak with him again. The Aldridge brothersaccompanied
the Gangster Disciplesto Mickens' apartment where, after being searched for weapons at the door,
they entered and saw Shipp and approximately twenty Gangster Disciples, some of whom had
automatic pistols. Accordingtotheir testimony, both Aldridge brothersidentifiedall four defendants
as being present.

After much discussion concerning the proper punishment for Ricky Aldridge, Mickens, the
highest ranking member present, decided that Smithand Becton should “ handlethebusinesstheway
[they] want to handle it.” Mickens remained in his apartment as the crowd closely escorted the
victimsoutsidetotheir vehicles. At least two of theexiting Gangster Disciples, defendant Jonesand
Antonio Sykes, were obviously armed, and Jones said that Aldridge was “going with him.”

Leavingin several vehicles, the Gangster Disciple caravan madeitsfirst stop at agas station
where Sykes took twenty dollars from Ricky Aldridge and jewelry from Shipp. Ricky Aldridge
testified that he could not leave the car because hewas* under G.D. arrest,” and doing so would put
him in further violaion of gang rules.

The fina destination, in South Memphis, was Desoto Park, a small and secluded park
separated from the Mississippi River to the west by only a seldom used street and ralroad tracks.
The park contains “Indian mounds” which appear to be ordinary, small hillsfrom the side but are

2The L & B Loungeislocated at South Parkway and South T hird Street.
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actually concave bowlswhen viewed from above. Themound in question is approximately forty to
fifty feet high and opens up to be eight feet deep with alarge tree standing in the middle. Because
of the mound’ s peculiar shape and beamed sides, activity insideit isvirtually unnoticeable from the
outside. Thiswas the site chosen for the victims' punishments to be administered.

Upon arriving at the park, Shipp and Ricky Aldridge were corrdled into the mound by
Gangster Disciples, who were holding them by the backs of their pants. Although the crowd was
composed of additional people, Ricky Aldridge specifically identified defendants Jones, Smith, and
Dixon as being present. From the center of the mound, Shipp pleaded, “McMark, can | holler at
you,” to which Becton replied, “ Ain’'t nothing else to talk about. You ain't shit nomore. I'mfixin’
totakeyour ‘G.”” With thisexchange, Jonesentered theareawith “someobjects’ hehad takenfrom
thetrunk of hiscar, which Timothy Aldridgetestified consisted of “[b]ats, jack irons, hammers, and
apistol.” Ricky Aldridgetestified that, at this point, “I thought we wasfixin’ to die.”

The crowd surrounded Shipp first and “ started to serve him his violation.” Ricky Aldridge
testified that as he waited for his punishment, five or six men, including Dixon and Smith, were
beating Shipp with bats and atire iron: “They was just beating him — just beating him. He was
trying to fight back — then somebody hit him with the iron. He fell down. He was just on the
ground. They just kept beating him — kept beating him.” Smith then observed, “ That bitch ain’t
dead yet,” laughed, resumed beating Shipp, and directed the others to “[b]eat that bitch, beat that
bitch.” Ricky Aldridge said that he had seen Jones with a bat and, although he did not see Jones
strike Shipp with the bat, Jones * hit [ Shipp] with something.”

Ricky Aldridge was next to be beaten. He testified:

[T]hey started serving my violation. And | tried to cover up my face,
and Choncey [Jones| grabbed me from the back and put mein afull
nelson so | couldn’t hide my face. And they were hitting me in my
ribs and down in my — below my waist and in my face—just hitting
me all over.

This beating was administered without weapons and lasted approximately six minutes. Ricky
Aldridge testified that, as he was being beaten, he could hear the others still beating Shipp with
weapons. Even after Ricky Aldridge’ sbeating wasfinished, “they wasstill likebeating [ Shipp] with
bats and jack irons and hammers — beating him between his privates. And they was just beating
him.”

Ricky Aldridge and the rest of the crowd left the mound as Becton, Sykes, and Shipp
remained. Shipp wasleft, stripped from the waist down, by thetreeinthe mound. After he had | eft
the mound, Aldridge heard one or two gunshots. According to Walker, while the two were
incarcerated together, Becton told him that it was he who shot Shipp under orders from Mickens.



Smith told the Aldridge brothersto destroy Shipp’scar. Instead, they left in the car and met
up with Shipp’sfriend, Patrick Owens. Ricky Aldridge told Owens, “Man, they done killed him.
They done killed him. Hein the park.” The two of them then returned to Desoto Park and found
Shipp by the tree, mumbling incoherently and unable to walk, and assisted him to the car, driving
him, gill alive, to Cheryl Patrick’s house. Johnson called 9-1-1 and then went outsideto see Shipp
inthecar. According to Johnson, Shipp was naked from the waist down and so bloody and swollen
that “he looked like a whole different person.” An ambulance transported Shipp to the hospital
where he died two days later on September 17.

Assistant Medical Examiner Dr. Thomas Deering testified at trial regarding Shipp’s cause
of death:

It smy opinion that death was due to severe blunt traumato the
head with multiple skin lacerations; injury, swelling, and bleeding of
thebrain. And thiswasaggravated by agunshot wound to the pelvis
with bleeding — extensive bleeding internally — and also aggravated
by blunt traumato the lower legs.

Dr. Deering testified that either the brain injury or the gunshot wound al one would have been fatal,
and thelacerationson Shipp’ shead were not the type caused by fistsalone. Additionally, hetestified
that Shipp was shot in the buttocks. Such a shooting, Walker testified, is symbolic and not
uncommon,® servingdual purposes. “[t]o send amessagetothe next gangster and let him know that,
you know, if you decide to do the same thing, thisiswhat’s going to happen to you” and “[t]o let
everybody know, you know, he apunk, he ain’t no gangster. He ain’t gonna be no gangster now,
and he ain’'t gonna be no gangster up in the sky, either.”

The only evidence presented on behalf of the defendantswas the testimony of Delvin Lane,
who was called by Mickens. Lane said that he had been a Gangster Disciple, but on May 14, 1999,
he “got saved, and live[s] for the law.” He said that on September 15, 1997, he had gone to
Mickens' residence, where he saw Mickens at about 5:30 p.m. He was with Mickens until about
7:45 p.m. and saw him again that night at about 10:30 p.m., remaining with him until about 1:30 to
2:00 am., asthey were trying to get Mickens brother out of jal. Asthey werein the car together,
apparently during the early morning of September 16, they saw Ricky Aldridge, who “looked real
hysterical and scared.” Aldridgetold them that he needed hiskeysand money “from Antonio—from
T-Murda.” Lane said that he and Mickens agreed to give Aldridge aride. On cross-examination,
Lane agreed that he did not know where Mickens had been from 7:45 to 10:30 p.m. that night.
Following this testimony, each defendant rested his case.

3S_ee State v. Phillips, 76 S.\W.3d 1 (Tenn. Crim. App.) (a Memphis Gangster Disciple execution where the
victim was shot in the buttocks after being severely beaten), perm. to appeal denied (Tenn. 2001).

-8



ANALYSIS
|. Jury Instructions

The defendantsraiseseveral issuesrdating tothetrial court’ sjury instructions. Sincesome
of the claims asto mistakes in the instructions are presented for the first time on appeal, one of our
considerations will be whether all of these claims are properly before this court. In State v.
Adkisson, 899 S.W.2d 626, 641-42 (Tenn. Crim. App. 1994), thiscourt explained the considerations
for determining whether a matter not objected to at trial may be presented as an issue on gopeal:

a) the record must clearly establish what occurred in the trial court;

b) a clear and unequivocd rule of law must have been breached;

c) a substantial right of the accused must have been adversdy
affected;

d) the accused did not waive the issue for tacticd reasons; and
€) consideration of the error is necessary to do "substantial justice."
1d. (footnotes omitted).
We now will review the defendants’ claims of error as to the instructions.
A. Criminal Responsibility

Although none of the defendants asserted thisargument in hismotion for new trial, all argue
on appeal that the trial court should have instructed the jury as to the natural and probable
consequences rule of criminal responsibility. If so charged, the jury would have been required to
determine whether Shipp’s death was the natural and probable consequence of his kidnapping.

Thetria court gavethe following instruction as to crimina respons bility:

When one enters into a scheme with another to commit a
robbery and/or kidnapping and a killing ensues, all defendants may
be held responsible for the death, regardless of who actually
committed the murder and whether the killing was specifically
contemplated by the other.

Aslong asthe defendant intended to commit the robbery and/or

kidnapping and akilling resulted during the attempt to perpetrate the
robbery and/or kidnapping, each defendant is responsible for the
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murder, regardless of whether he intended for the victim to die or
participated in the act of murder.

Astotheir convictionsfor first degree premeditated murder, Smith, Dixon, and Jones argue
that the trial court’ sinstruction asto criminal responsibility was defective because the jury was not
required to determine whether Shipp’ s death was the natural and probabl e result of his kidnapping.
We will review this claim.

In State v. Howard, 30 S.W.3d 271 (Tenn. 2000), the defendant was with a group of four
masked men who robbed arestaurant, during which an employee was shot and killed. Therelevant
issue in Howard, for this appeal, was whether a robbery participant who did not fire the weapon
killing the victim could be convicted of first degree murder. Our supreme court explained the
showing necessary for a defendant so situated to be responsible for akilling during the robbery by
another of the group:

[T]o impose criminal liability based on the natura and probable
consequences rule, the State must prove beyond areasonable doubt
and thejury must find thefollowing: (1) the elements of thecrimeor
crimesthat accompanied the target crime; (2) that the defendant was
criminally responsiblepursuant to Tennessee Code A nnotated section
39-11-402; and (3) that the other crimes that were committed were
natural and probable consequences of thetarget crime.

1d. at 276.

In Statev. Richmond, 90 S.W.3d 648 (Tenn. 2002), our supreme court ascertained that atrial
court’ s failure to give a natural and probable consequences instruction was subject to a harmless
error analysis. Citing Howard, 30 SW.3d a 277 n.6, that constitutional error occurred when this
instruction waswarranted but not given, the court determined that such error could be harmlesswhen
the State had established beyond a reasonabl e doubt that “the error did not affect the outcome of the
trial,” and detailed the anal ysisto be used in ascertaining whether instructional error was harmless:

[U]nlike Howard, where the evidence of the defendant's intent
was sharply contested, the evidence here unquestionably established
that defendant Richmond shared theintent of hisfellow assailantsand
actively participated in every facet of the armed robbery and
subsequent shootings. The assailants, including the defendant,
approached the victimswith at least three weapons, one being afully
automatic Uzi sub-machine gun. Shervon Johnson twice ordered his
fellow robbers to kill the victims, and finally attempted to do so
himself. Defendant Richmond stood, at most, a few feet from Mr.
Johnson when he ordered his confederates to shoot the victims. He
furthermore positioned himself so as to offer immediate assistance
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should the need arise. Testimony established that defendant
Richmond drove the getaway car in such amanner asto allow hisco-
assailant, Shervon Johnson, to fireindiscriminatdy inthedirection of
the club. Defendant Richmond then led police officers on a
dangeroushigh speed chase through Knoxville housing projects. The
defendant'srolewassuch that thetrial court properly charged, andthe
jury found him criminaly responsible for the actions of his
confederates. Assuch, we are convinced, and the jury so concluded,
that defendant Richmond shared the same criminal intent as his
confederates and clearly aded them in the completion of the target
and collaeral crimes.

Richmond, 90 SW.3d at 658.

Wefirst note, in our review, that the natural and probabl e consequences rule does not apply
to every casein which the issue of criminal responsibility may be relevant. This court determined
the rule did not apply when the crime of which the defendant was convicted was the target crime
itself and not some unintended collateral crime. State v. Daniel Wade Wilson, No. E2000-01885-
CCA-R3-CD, 2001 WL 872442, at *16 (Tenn. Crim. App. Aug. 2, 2001), perm. to appeal denied
(Tenn. Mar. 11, 2002).

Previously, wehavedetailed the proof inthismatter, including the hierarchy and punishment
procedures of the Gangster Disciples, as well as the reasons and circumstances surrounding the
kidnappingsof thetwo victims. It isclear fromthe evidencethat theintent wasto kill Shipp and that
he was firg kidnapped so the intended crime could be accomplished in a remote location.
Accordingly, the “target” crime was murder, not kidnapping. Thus, were we to determine tha a
natural and probable consequence instruction was necessary as to the first degree murder
instructions, we would create the anomalous Stuation of requiring such an instruction simply
becausealesser crimeis committed to effectuate an intended homicide. Accordingly, we conclude
that anatural and probable consequence instruction was not required asto the charge of first degree
premeditated murder, the intent being to kill Shipp.

Mickens, who also argues that the trial court erred in not giving a natural and probable
consequenceinstruction, was convicted of felony murder, whichisdefined as: “A killing of another
committed in the perpetration of or attempt to perpetrate any first degree murder, arson, rape,
robbery, burglary, theft, kidnapping, aggravated child abuse, aggravated child neglect or aircraft
piracy.” Tenn. Code Ann. 8 39-13-202(a)(2) (1997). The approach of specifying that a felony
murder charge may result only from the commission of certain enumerated feloniesisexplainedin
2 Wayne R. LaFave & Austin W. Scott, Jr., Substantive Criminal Law § 7.5(b) (1986) (footnote
omitted), aslimiting “thefel ony-murder doctrineto thosefelonieswhich are* inherently dangerous,’
that is, the peril to human life must be determined from the elements of the felony in the abstract
rather than from the facts of the particular case.” LaFave further explains that, in afelony-murder
prosecution, theissue “is not so much amatter of felony murder as a matter of partiesto crime--the
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problem of the responsibility of one criminal (A) for the conduct of afellow-criminal (B) who, in
the process of committing or attempting the agreed-upon crime, commits another crime.” Id. at 8
7.5(c) (footnotes omitted).

Likewise, LaFave explans the special status that felony murder occupiesin the context of
proving that the death of the victim was the “natural and probable consequence” of an underlying
felony:

Two striking exceptions to the general rules [of the “natural and
probable” consequence rule of accompliceliability] discussed above
arefelony-murder and mi sdemeanor-mand aughter, for they do permit
conviction for a homicide occurring in the execution of afelony or
dangerous misdemeanor without any showing that the defendant
intentionally, knowingly, recklessly, or even negligently caused the
death.

1d. at § 6.8(b) (footnotes omitted).

Mickens was convicted of especially aggravated kidnapping and first degree murder in the
perpetration of an aggravated kidngpping. Since kidngpping isone of the enumerated fel onies upon
which a felony murder charge can be based, we conclude that the trial court was not required to
instruct thejury that it must determinewhether the murder of the victim wasthe natural and probable
consequence of his kidnapping. We note that the trial court instructed the jury that to find the
defendant guilty of fdony murder, it must find “that the killingwas closdy connected to the alleged
kidnapping and/or robbery and was not a separate, distinct and independent event.” The proof
established that the*agreed-upon crime,” utilizing thelanguagefrom Substantive Criminal L aw, was
the murder of Shipp, with the victim first beng kidnapped so he could be removed to a remote
location. Thisbeing the situation, we conclude that anatural and probable consequence instruction
was unnecessary.

B. Reasonable Doubt

Mickens, Smith, and Jones contend that the trial court incorrectly instructed the jury on
reasonable doubt, as to which thetrid court utilized T.P.l.-Crim. 2.03(a):

A reasonable doubt is a doubt based upon reason and common
sense after careful and impartial consideration of all the evidence in
this case.

It is not necessary that the defendant’s guilt be proved beyond

all possible doubt, as absolute certainty of guilt is not demanded by
the law to convict of any criminal charge.
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A reasonable doubt isjust that—a doubt that is reasonabl e after
an examination of al the facts of this case.

If youfind the sate hasnot proven every element of the offense
beyond a reasonable doubt, then you should find the defendant not

quilty.

The claim as to incorrect reasonabl e doubt instruction was not raised in the motion for new
trial by any of the defendants who now raiseit on appeal. Thus, unlessthetrial court’s reasonable

doubt instruction constitutes “plain error,” we cannot consider this claim on appeal. See Tenn. R.
Crim. P. 52(b).

Thedefendant arguesthat the instruction was deficient becauseit does notincludethe phrase
“moral certainty,” asdoesT.P.I.-Crim. 2.03. The comment to the latter section explainswhy, at the
time of the 1995 printing of thefourth edition of the Tennessee Pattern Jury Instructions,* therewere
alternative instructions as to “reasonable doubt”:

The Committee is of the opinion that the use of the term “moral
certainty” in the jury charge on reasonable doubt may be reversible
error under Cage v. Louisiana 498 U.S. 39, 111 S. Ct. 328, 112 L.
Ed. 2d 339 (1990). Therefore, the Committee has written an
aternative instruction, T.P.I.—CRIM. 2.03(a), Reasonable Doubt.
However, as of the time of publication of this edition, the Court of
Criminal Appealshad approved the use of theterm “mora certainty”
in thisinstruction. State v. Hallock, 875 S.W.2d 285 (Tenn. Crim.
App. 1993), appeal denied (Feb. 28, 1994).

T.P.I.-Crim. 2.03, Cmt. 2.

In State v. Ronald D. Correll, No. 03C01-9809-CC-00318, 1999 WL 812454, at *8 (Tenn.
Crim. App. Oct. 8, 1999), perm. to appeal denied (Tenn. Apr. 24, 2000), this court reviewed the
cases where T.P.l.-Crim. 2.03(a), utilized by the trial court in this matter, had been upheld:

This court has held that T.P.I. Crim. No. 2.03(a) is consistent with
principles of due process. State v. Saulsberry, No.
02C01-9710-CR-00406, 1998 WL 892281, a *13-14 (Tenn. Crim.
App. a Jackson, December 21, 1998); State v. White, No.
02C01-9710-CR-00384, 1998 WL 376352, at *1 (Tenn. Crim. App.
at Jackson), perm. to appeal denied, ( Tenn. 1998); Statev. Henning,

4The fifth (current) edition of the Tennessee Pattern Jury Instructions does not include the alternative
instructions discussed here.
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No. 02C01-9703-CC-00126, 1997 WL 661455, & *9 (Tenn. Crim.
App. at Jackson, October 24, 1997).

In Statev. Melvin Edward Henning, No. 02C01-9703-CC-00126, 1997 WL 661455 (Tenn.
Crim. App. Oct. 24, 1997), werejected achallenge, like that of the defendantsin the present appeal
that 2.03(a) was deficient because it did not contain the phrase “to amoral certainty”:

Tennessee Pattern Instruction 2.03(a) tracks virtually identica
language of pattern reasonable doubt instructions approved by a
majority of thefederal circuits. See, e.q., United Statesv. Velasquez,
980 F.2d 1275, 1278 (9th Cir.1992), cert. denied, 508 U.S. 979, 113
S. Ct. 2979 (1993); United Statesv. Campbell, 874 F.2d 838, 841 (1st
Cir. 1989); United States v. Hdl, 854 F.2d 1036, 1039 (7th Cir.
1988); United Statesv. Kirby, 838 F.2d 189, 191-192 (6th Cir. 1988);
United States v. Colon, 835 F.2d 27, 31-32 (2nd Cir. 1987), cert.
denied, 485 U.S. 980, 108 S. Ct. 1279, 99 L. Ed. 2d 490 (1988);
United States v. Dilg, 700 F.2d 620 (11th Cir. 1983); United States
v. Alonzo, 681 F.2d997, 1002 (5th Cir.), cert. denied, 459 U.S. 1021,
103 S. Ct. 386, 74 L. Ed. 2d 517 (1982); United States v. Robertson,
588 F.2d 575, 579 (8th Cir. 1978), cert. denied, 441 U.S. 945,99 S.
Ct. 2166, 60 L. Ed. 2d 1048 (1979). Moreover, the questioned
language “based upon reason and common sense€’ and “&bsolute
certainty is not required” has repeatedly been upheld as passing
congtitutional muster. See, e.g., United Statesv. Kime, 99 F.3d 870
(8th Cir. 1996), cert. denied, [519] U.S. [1141], 117 S. Ct. 1015
(1997); United Statesv. Miller, 84 F.3d 1244 (10th Cir.), cert. denied,
[519] U.S.[985], 117 S. Ct. 443 (1996) overruled on other grounds
by United Statesv. Holland, 116 F.3d 1353 (10th Cir. 1997); United
States v. Campbdl, 61 F.3d 976, 980-981 (1st Cir. 1995), cert.
denied, [517] U.S.[1161], 116 S. Ct. 1556 (1996); Hall, 854 F.2d at
1038-1039; United States v. Rahm, 993 F.2d 1405, 1412 (9th Cir.
1993).

Wedo not find that the instruction taken separately rendersthe
reasonabl e doubt i nstructi on constitutiona ly deficient. Additionally,
considering thislanguagein the context of thefull charge, wefind no
reasonable likelihood that the jury understood the instruction to
permit conviction after anything but aprocess of careful deliberation
or upon less than proof beyond a reasonable doubt. This issue is
without merit.

1d. at *9 (footnote omitted).
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We conclude that the reasonable doubt instruction was adequate and, thus, applying the
considerations set out in Adkisson, 899 S.\W.2d at 641-42, determine that thisissue cannot be rai sed
on appeal, for thetrial court did not err inits reasonable doubt instruction, much less commit plain
error.

C. Facilitation

Smith and Jones argue that the trial court erred by not instructing the jury on facilitation as
to first degree murder and especially aggravated kidnapping. Neither presented this issue in his
motion for new trid.

Tennessee Code Annotated section 39-11-403(a) defines facilitation:

A personiscriminally responsiblefor thefacilitation of afelony
if, knowing that another intends to commit a specific felony, but
without the intent required for crimina responsibility under 8
39-11-402(2), the person knowingly furnishes substantial assistance
in the commi ssion of the felony.

Tenn. Code Ann. § 39-11-403(a) (1997).

Facilitationisalesser-included offenseof both first degreemurder and especially aggravated
kidnapping. State v. Burns 6 SW.3d 453, 470 (Tenn. 1999). However, that fact does not
necessitate it should be charged to the jury. In Burns, our supreme court developed a two-step
anaysis for determining whether alesser-included offense instruction should be given:

First, thetrial court must determine whether any evidence exists that
reasonable minds could accept as to the lesser-included offense. In
making this determination, the trial court must view the evidence
liberally in the light most favorable to the existence of the lesser-
included offense without making any judgments on the credibility of
such evidence. Second, thetrial court must determineif theevidence,
viewed in thislight, islegally sufficient to support a conviction for
the lesser-included offense.

6 S.W.3d at 469.

At thetria of thismatter, the parties discussed at length whether the facilitation instruction
should be given. Thetria court instructed asto facilitation in Indictment 98-02267, Count 2, asto
Mickens for the felony of murder in the perpetration of a kidnapping, in Count 3 as to al four
defendantsfor thefelony of murder inthe perpetration of arobbery; in Indictment 98-02268, Counts
1 and 2, asto Mickensfor especially aggravated kidnapping; in Indictment 98-02269 asto all four
defendantsfor facilitation of thefel ony of especially aggravated robbery; and in Indictment 98-02270

-15-



as to Mickens for facilitation of the felony of especially aggravated kidnapping. The tria court
explained the basis for so instructing:

Andinthiscase, | think, asto each of thefour defendants, there
is—inmy judgment, the proof clearly points—if thejury accreditsthe
witnesses and their testimony that has been presented inthistrial, it
clearly points to the willing participation of each of these four
defendantsin these events. And there was no other evidence offered
to indicate that these individuals were not involved.

Choncey Jones was driving the car — his car.

Matthew Dixon was in the back seat of the car and was
grabbing one of the men by the seat of their pants dragging them up
the hill.

Christopher Smith was in lead with Matrin Becton in
orchestrating things at the hill.

Corey Mickenswas, according to the proof, the man who went
to Tony Phillips and got the approval for the murder.

So al the proof indicates full participation — full knowing,
willing, active participation, obvioudy in varying roles; but full,
knowing, willing active participation in these events; not a situation
where the participation was, in any way, accidental or unintentiond.
And so | think that this case is aso factually and legally
distinguishable from Lewis, and | don’t think the facilitation is
applicable, and | will not charge that. | didn’t charge it in the first
case. I’'mnot going to chargeitinthiscase. I'll note your exception.

Weagreewiththetrial court’ scharacterization of theevidence. Smith told Shipp that he had
“signed his death certificate.” Smith participated as Shipp was beaten with bats, jack irons, and
hammers and, remarking “that bitch ain’t dead yet,” encouraged the others to continueto “ beat that
bitch.” It was Jones who ordered Shipp to “get hisassin [Jones s] car” on the night of the murder
and supplied the weapons used to kill Shipp. Both defendants participated in taking the victim to
aremote location at night in amanner consistent with the established Gangster Disciple procedure
for theimposition of a death punishment. Even viewing the evidence liberally, we cannot find that
reasonable minds could conclude that Smith and Jones only furnished “ substantial assistance” for
the kidnapping and murder of Marshall Shipp but without the intent that they occur.

-16-



II. Excusing of Juror No. 4

Smith arguesthat the trial court erred by excusing ajuror without cause. This matter arose
when, duringjury selection, one of the prosecutors advised the prospectivejurorstha the defendants
and the victims were members of the Gangster Disciples. Prospective juror number 4 said that he
had “somerelativesin Chicago. A whole bunch of them, they’re males, youknow, they’redisciples,
you know.” During a subsequent bench conference which included the prospective juror, he was
asked if he could “be afair and impartial juror inthis case knowing that you have family members,
in Chicago, that are members of the same gang?’ Prospective juror number 4 then responded, “I
don’t know, you know. Say acousin, maybeif they find out, you know, say they might like dislike
me, you know, just ‘ causethey all down, you know.” He said that he had talked generally with his
cousinsabout gangs, and they had asked him tojoin the Gangster Disciples. When asked by defense
counsel whether this involvement with the Gangster Disciples would affect his ability to be afar
and impartial juror, he gave varying answers, expressing his concern if gang members discovered
that he had been on the jury and what they would then do, “Y ou know, | guessif they know me, they
might know my family, you know. There’sain’'t no telling what would happen.” When then asked
If he believed that “ something could happen” if he sat on the jury, heresponded, “Possibly. There
ain't notelling, you know.” At the conclusion of the hearing, the State asked that the prospective
juror beexcused for cause, with counsel for Jonesconcurring. Counsel for the other threedefendants
objected to his being dismissed. Thetrial court explained why dismissal was appropriate:

| appreciate [the prospective juror s] very candid answers, first
of all, and | think that he would try, very hard, to be agood juror. |
don’t think that’ sthe question. | think, though, it would ask too much
of him to have him remain on this jury. He expressed a concern for
hisfamily herein Memphis. He stated that he knows some gangster
disciplesherein Memphis; that they know hisfamily, and that would
be a concern for him.

He states that he has family — cousins in Chicago that are
members of the gangster disciples that havetried to get him to join,
but he hasresisted thusfar. Hetalksto them at family reunions; they
tell him about gang activities. | mean he's just far too involved —
perhaps not directly, but indirectly —far too involved. The pressures
aretoo great, and it’ sjust an unrealistic expectation to ask him to sit
on this particular case. We've got ninety-five other jurors ready and
able to sit and serve. It's not a question of peremptories. | mean
there s till sixty-four peremptories, | guess, that could be used. But
| just think that a challenge for cause would be appropriate here, and
I’m going to relieve him. He can serve on another case tomorrow —
a case that doesn’t involve gangster disciples.
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After counsel for Smith argued that thefact thejurorswereidentified only by number would
prevent the identity of this prospective juror from being discovered, the trial court responded:

I’m glad you brought that up. That’s avery good point. This
is an anonymous jury, the record should reflect. And had he just
indicated that he had some marginal knowledge of gangs or gangster
disciples, | might agree with you. But in thiscase, in spite of the fact
that thisis an anonymous jury, and they' re all identified by number,
he said that he knows, personally, gangster disciples here in
Memphis, Tennessee; and that they know him, personally. And he
specifically said that if they know him, then they’ Il know hisfamily,
and that leads to his concern. The very thing that we weretrying to
safeguard against, by having an anonymous jury, fell though the
cracks here because gangster disciples know him personally, and
that’ s an even stronger argument for going ahead and excusing him
in this case.

Thestandard for whether ajuror was properly excused for causeis*” whether thejuror'sviews
would ‘prevent or substantially impair the performance of his duties as a juror in accordance with
hisinstructions and hisoath.”” Wainwright v. Witt, 469 U.S. 412, 424, 105 S. Ct. 844, 852 (1985)
(quoting Adamsv. Texas, 448 U.S. 38, 45, 100 S. Ct. 2521, 2526 (1980)). “[T]hisstandard . . . does
not require that ajuror’ s bias be proved with ‘ unmistakable darity.”” 1d. Evenif itisunclear from
the record, “there will be situations where the tria judge is left with the definite impression that a
prospective juror would be unableto faithfully and impartially apply thelaw.” Id., 469 U.S. at 425-
26, 105 S. Ct. at 852. “[T]hisiswhy deference must be paid to the trial judge who sees and hears
the juror.” Id. Unless there has been clear abuse, the trial court’s discretion in determining the
qualifications of jurors is not subject to review. Lindsey v. State, 189 Tenn. 355, 366-67, 225
S.W.2d 533, 538 (1949); see State v. Forbes, 918 SW.2d 431, 451 (Tenn. Crim. App. 1995).

Weconcludethat thetrial court’ sreasoning was sound in excusing this prospectivejuror and
aproper exercise of discretion.

I11. Jones's Affidavit
The affidavit, which is the subject of this assignment by Jones, states as follows:

Choncey D. Jones, being first duly sworn or affirmed, does say
and depose the following:

I, Choncey D. Jones was on the scene, at the store when
Marshall “Pokey” Shippandthegirlspulledin. I, Choncey D. Jones,
am the owner of the burnt-orange automobile in question. | wasthe
driver of thiscar before, after and during the chain of events. Joseph
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Brown had no knowledge of these events and he was not present at
any time before, during or after these events.

Apparently, thisaffidavit had been discussed at apretrial hearing, for when counsel for Jones
objected at trial to its admission, thetrial court stated:

WEell, | assume [the State] intend[g] to introduce the affidavit,
or else they wouldn’t be calling [thiswitness]. But didn't | hear you
on thisdready? | think my ruling was that these objections of yours
go to the weight and not theadmissibility. Proper cross-examination
may well be to ask, you know, who drafted the affidavit, whereit's
typed, and things of that sort that you stated as your concerns— not as
to the admissibility of the document, but if asignature appearson it,
and this notary can provide an adequate explanation that satisfies me
asto the foundation for it’ s[sic] admissibility, then your concerns, |
think, would go to theweight and not the admissibility. Thejury may
give it more or less weight depending on how convinced they are of
the proof.

Astothisaffidavit, Jonesargued at trial that the affidavit wasinadmissible becausethe State
had not laid a foundation as to how the “document came to be” and the State had only a copy, not
the original. Jones argues on appeal that the trial court erred in allowing the affidavit to comeinto
evidence because the State did not sufficiently prove the chain of custody, no foundation was laid
asto its authenticity, it was hearsay, and, as a declaration against penal interest, the criteriafor its
admission were not met. Since theargument presented to thetrial court wasthat the State had not
laid a proper foundation for admission of the affidavit, we will consider only that claim, the
additional arguments being waived because they were not argued at trial. See Tenn. R. App. P.
36(a).

Jones contests the authenticity of the affidavit. Because the affidavit was sent by athird
party, Jones argues that the chain of custody from him to the district attorney general was not
established. Tennessee Rule of Evidence 901(a) states: “The requirement of authentication or
identification asacondition precedent to admissibility is satisfied by evidence sufficient to the court
to support afinding by thetrier of fact that the matter in question iswhat its proponent claims.” See
Statev. Ferguson, 741 S.W.2d 125, 127 (Tenn. Crim. App. 1987) (stating that tangibleevidencemay
be properly introduced either when identified by awitness or the chain of custody is established).
Authentication can be properly established by the testimony of awitness with knowledge that the
“matter iswhat it isclaimed to be.” See Tenn. R. Evid. 901(b)(1). At trial, the affidavit’s notary
testified that the affidavit was executed by Jones, explaining that the standard procedure for
notari zing such adocument wasto use the booking number ontheinmate’ sarmband for verification.
The booking number on the affidavit wasthat of Jones. Also, an assistant district attorney general
testified that the affidavit was the same one hereceived inthemail. Asthe*arbiter of authentication
issues,” thetrial judge’s discretion will not be disturbed absent clear mistake. See Tenn. R. Evid.
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901, Advisory Commission Cmts.; Ferguson, 741 SW.2d a 127. We conclude that the trial court
did not abuse its discretion in determining that the affidavit had been sufficiently authenticated.

Additionally, Jones argues that, because the affidavit was a photocopy, it was inadmissible.
Duplicates, such as photocopies, are “admissibleto the same extent as an original unless agenuine
question israised asto the authenticity of the origina.” See Tenn. R. Evid. 1001(4), 1003; Bolton
v. State, 617 SW.2d 909, 913 (Tenn. Crim. App. 1981) (dating that a photocopy is admissible as
original absent fraud or danger of mistransmission). Asidefromthechain of custody i ssue addressed
above, Jones raises no “genuine question” as to the affidavit’ s authenticity.

Finally, Jonesargues on appeal that the affidavit cons stsof inadmissible hearsay. Although
thisargument was not presented to thetrial court and, thus, cannot be raised on appeal, we conclude
that it iswithout merit. The gravamen of the defendant’ s hearsay argument isthat the affidavit was
inadmissible as a declaration against penal interest because the State did not make the showing
required by Tennessee Rule of Evidence 803(b)(3). While the affidavit could be construed as a
declaration againg penal interest, it isthe alleged statement of Jones and against his pend intered.
Thus, Rule 803 and the holding of Smith v. State, 587 SW.2d 659 (Tenn. 1979), cited by the
defendant, are not applicable, for both deal with athird party confession, not that of the defendant
ontrial.

Finally, even if the introduction of the affidavit were error, it was harmless. Because the
affidavit contained nothing damaging to the defendant that was not already supported by abundant
other evidence, it did not affect the verdict. Tenn. R. Crim. P. 52(a).

V. Jones'sJail Armband

During the process whereby Jones' s affidavit cameinto evidence, thetrial court allowed his
booking number to be read aloud in court from his armband to establish that the inmate number on
the affidavit matched that on the armband. The record reflects that the trial judge gpplied the
balancing test of Tennessee Rule of Evidence403,° concluding that an actual reading of thearmband
booking number was probative of the affiant’ s identity and was not outweighed by any prejudicid
effect. However, Jones argues that this was error because it allowed the jury to see that he was
incarcerated. Aswe have stated, the booking number was read because the State was attempting to
lay afoundation for an affidavit that the defendant had challenged. The proof had established that
the crimes occurred in September 1997, and the jury already had |earned from the testimony of the
notary, to which no objection had been made, that Jones was incarcerated as of May 10, 1999, the

5Tennessee Rule of Evidence 403 provides that:
Although relevant, evidence may be excluded if itsprobative valueis substantially
outweighed by thedanger of unfair prejudice, confusion of theissues, or misleading
the jury, or by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence.
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day the affidavit was executed. Given this, we conclude that even if the trial court erred, as Jones
argues, in allowing his armband booking number to be read aloud, the error was harmless.

V. Dixon’sIn-Court Gang Sign

Dixon argues that the court erred by allowing V eronica Johnson and Sergeant Rick Hall to
testify that Dixon flashed Johnson a gang sign while she was on the witness stand. Because of the
nature of this claim, we will detail the manner in which it developed in the trial court.

As Veronica Johnson was testifying on direct examination, the State asked for a recess,
ostensibly to assemble photographs to show to the witness, later advising the court out of the
presence of the jury that when Johnson had testified, apparently in a previous trial, “there were
people making threats to her —mouthing at her.” The court responded, “No, | think she’s nauseous
and about to get sick,” and directed the State’ svictim-witness coordinator to accompany her to the
bathroom. The court then made the following satement:

| want to put thison therecord: About five or six months ago,
wetried two of thesefifteen defendantsand had aproblem during that
trial, asthetranscript, | assume, would bear out, during one or two of
the witnesses. It might have been this very same witness with
defendants and individuals in the audience doing things to try to
intimidate or rattle the witnesses.

When this witness took the stand today, Ms. Johnson, she was
finewhen shetook the stand. She appearedfine. Shewalked in here
fine; didn’t appear to be the least be [sic] nauseous or sick or to have
any problem at all. And then just in an instant, al of a sudden,
became rattled and told Sergeant Hall that she was sick and needed
abreak.

And Sergeant Hall felt asthough he saw the defendant, Matthew
Dixon, flash what appeared to be some sort of sign or signal, which
could be interpreted to be a gang signal of some sort to the witness
right at the time she began |ooking aside and announced that she was
feelingill.

Now, I’'m going to tell all four of these men that if any sort of
communication, verbal or non-verbal, is expressed toward any
witness, then the response will be swift and certain and an easy
decision for me. And that will be, “Y ou’re out of the courtroom for
the rest of the trial.” | mean it’'s just that smple. | mean, I’'m not
going to worry about ten-day contempt or anything of that sort when
you're facing life without parole. The response will simply be,

-21-



“You'reout of the courtroom for therest of thetrial.” Soif you want
to sit in the courtroom and participate in your trial, there had better
not be anything that can be interpreted, in any way, as an attempt to
intimidate or rattle any witness.

And you all know exactly what I’'m talking about. And any
suggestion or any signal or statement, by you all, will result in your
immediate removal from the courtroom for the rest of thetria. It's
just that smple. There’'s not going to be any agonizing or ringing
[sic] of hands or worrying about it. You'll just be taken out of the
courtroom, and you'll spend the rest of the tria in the lockup area
behind the courtroom.

And asfar as—I don’t know — I’ ve seen alot of people kind of
coming and going from the audience section, but if you all have
friends here, it’ sapublic courtroom, they’ re welcome to be here, but
they had better not make any attempt to communicate with witnesses
or intimidate witnesses or, in any way, try to rattle witnessesor affect
their tesimony. This matter is far too serious to have any witness
testimony affected by any outside influences.

We try these cases in front of ajury with testimony, and ajury
makes a decision. But the system doesn’'t work if witnesses are
tampered with. And | view thisto be an extremely serious matter.

When Johnson returned, the trial court questioned her as to whether gang signs had been
flashed to her as she wastestifying, which she denied had occurred, but did not explain why she had
becomeill while testifying. The court then directed:

And I’'m also going to do this: I’m going to ask — not that the
people — everyone in hereis well-versed in the types of signals or
signsthat are part of gang communication, but | want the deputiesto
watch closely, the defendants, and let me know if anything is
communicated to any of the witnesses from any of the four
defendants, inadditionto thenormal, common-senseglaresand stares
that can be communicated by individuals and have been on previous
occasions and previoustrials.

Following the lunch recess, the State advised the court that V eronica Johnson had told one
of the courtroom deputies that she “had broken down on the stand” because “Matthew Dixon had
flashed asign at her,” and had flashed another sign asshewas|eaving the courtroom. Thetrial court
then stated:
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All right. And let me state, for the record, so that there’s no
concern about any ex parte hearings, when we brokefor lunch—afew
minutes after we had broken for lunch, Sergeant Hall informed me,
in chambers, that he had been informed, by the witness, of the things
that [the assistant district attorney general] just recounted. Andwe'd
already broken for lunch, but I wanted that information to be
conveyed to [the assistant district attorney general] so that she could
talk to thiswitness, over thelunch hour, so we could then addressthis
matter when we all came back, and that was the extent of the
communication between [the State], Sergeant Hall, and myself right
after we broke for lunch.

Finding that M atthew Dixon had flashed agang signto intimidate the witnesswhile shewas
testifying, thetrial court advised him of the consequences of his actions:

WEell, I'll say this: To removeadefendant from a courtroomin
the midst of atrial, especially one as serious as this, would be an
extraordinary step, certainly. But it is not an unprecedented step.
And what we' re doing down here thisweek isnot agame. Andit’s
not an effort to see how much we can get away with or who can do
what to different witnesses or who can manipulate the system in
different waysor who can intimidate witnessesin oneway or another.

We' redown hereto conduct atrial and havetwelvejurorslisten
to the proof and make adecision in avery, very serious matter. And
I’m absol utely satisfied that a gang sign was communicated by Mr.
Matthew Dixonto thiswitnessin the midst of thetrial. Sergeant Hall
saw it; felt that he saw it when it happened. And the witness, Ms.
Johnson, confirmed it after she was through testifying. And her
demeanor and leved of anxiety and nervousnesson the stand changed
just like that. | mean within five seconds, it had changed, and she
was shaking and visibly upset. And that didn’t happen because she
choked on a sip of water or she looked up and saw the fluorescent
lights above her. That happened because of some external event.
Andit coincided, intime, withwhat Sergeant Hall saw, and it’ sborne
out by what she’ s now testified to under oath.

I’mabsolutdy convincedthat it happened. And it happened for
a reason. Communications of that sort aren't engaged in for no
reason at al. It happened for avery specific purpose, and that was,
I’'m satisfied, to intimidate this witness. She testified that this last
Saturday, she had this message conveyed to her by afriend that the
individuds, not naming specific names, but that people were out to
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kill her. And as| mentioned earlier, last time we tried two other of
thesefifteen defendants. Similar problemsoccurred during thetrial,
and I’'m running out of patience. And I'll —1'll be more than happy
to have Mr. Matthew Dixon — or any or all of these defendants to
have a seat in the lockup, and they can be brought messages by their
attorneys with regard to theprogress of thetrial. And I’ m absolutely
satisfied that the appellate courts will uphold this step. | don’t have
any question about it because we can't try cases with defendants
being allowed to intimidate thewitnesses. That’ snot how the system
works. And we can’'t have witnesses come in here — witnesses who
have observed — And whether these men are guilty of this murder or
not is yet to be determined by thisjury, but an undeniable fact is that
these witnessesthat have testified aready, observed thisvictim after
he had been savagely and brutally beaten. And we cannot have these
witnesses come in here, having seen what they saw, then be
intimidated by the defendants or relatives or friends into not
testifying. Our entire system would break down if that were allowed
to occur. Thefabric of our entire society would crumbleif that were
allowed to occur.

It's aso equally apparent to me that when she sat down on the
stand, while apparently Mr. Dixon did not flash an additional hand
sign to her, that the glare that was given sufficiently upset her again
to cause her to again break down in the witness room outside of the
courtroom.

(There was a pause in the proceedings.)

All right. Reluctantly. Very reluctantly, and only becausethis
is afirst-degree murder case, | am not yet going to expel Mr. Dixon
from the courtroom, but | can state, absolutely, that if there is any
further — And | said it this morning, and I’'m not following through
with it this time, but | will the next time. If thereis any further
suggestion, in any way, that any of thesefour men have attempted to
intimidate any witness, then | will, without hesitation, expel them
from the courtroom for the balance of the trial without a doubt.

The State then asked to be alowed to recall Veronica Johnson to testify about the flashing
of thegang sign. After hearing extended objectionsfrom defense counsd asto recalling thewitness,
the court explained why Johnson could be recalled by the State:

Okay. I'll tell you what | think makes this extremely relevant,
and that is the fact that during voir dire, many hours were spent, or a
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lot of time was spent — | don’t want to overstate it, but alot of time
was spent discussing, with the jurors, the issue of credibility of
witnesses—how do you examine awitness’ credibility? How do you
determine awitness credibility? What types of things do you look
for? Demeanor on the stand, how they appear, body language,
whether they look you in the eye and that sort of thing. And this
witness, when she first took the stand, was calm and competent and
looked peoplein the eye and spoke directly and clearly. But as soon
as this incident happened, she immediately got nervous, and she
swung around in her chair, and she was looking over here at the rail
there. And if you want to talk about credibility of witnessesin voir
dire, and if you want to talk about credibility of witnessesin opening
statement, and I'm sure you' |l talk about credibility of witnessesin
final argument, then in fairness to everybody, and especialy in
fairnessto Ms. V eronica Johnson, thejury should be entitled to know
why her demeanor, from this witness stand, took 180 degree about
face midway through her direct testimony.

If we' redown hereabout beingfair, and fairly presenting, to the
jury, the facts about this case, then they should be entitled to know
why her demeanor changed so drastically so quickly. Evenwhenwe
had that bench conference up here, and we questioned her from the
witness chair after we had that recess, [defense counsel for Smith]
and maybe one or two others noticed how visibly shaken she was.
How upset and nervous shewas at that time. And | think it would be
patently unfair to the system and to Ms. Veronica Johnson not to
allow an explanation to be offered as to why this happened. And
that’ swhy it’ srelevant —thecredibility of eachand every one of these
witnesses is put before this jury and will be argued thoroughly by
defense counsel, and the state, as it should be, in final argument.
Thosearethingsthejury should consider. Those arethingsthat were
covered thoroughly in voir dire.

And this very body language that you all talked about in voir
dire is what the jury sat and wached. And so | think it’'s highly
relevant to her testimony — to the credibility of her, asawitness, asit
relatesto every one of these defendants, but more specifically to the
two defendants that she identified, by name, in that first incident,
when that young man was being beaten on the 29th of August. Her
testimony related to both of those individuals.

Now, trueenough, theindividual who flashed thegang signwas
only one of thetwo. But Ms. Johnson, as a witness — her testimony
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asawitness—the credibility of her testimony isgoing to be weighed.
And her testimony appliesto the case asawhole—the broader picture
—the entire case, and certainly two defendants.

I’ll be glad to offer a curative instruction so that the jury knows
that, according to her testimony, this sign was flashed by only one of
the four defendants; and beyond that, the other three defense lawyers
will certainly have an opportunity, and it may well work to their
benefit. | mean, usually when there' s several defendantsontrial, and
asit’s dready developing in this case, as efforts are made to single
out Mr. Becton, through opening statement and cross-examination,
effortsare made to distance one defendant from another. And that’s
fine. That'scertainly thejob that you all are doing.

But thismay well even enure[sic] to the benefit of the three co-
defendants by saying, “L ook, our clientsare sitting back there asthey
should. Wedidn't have anything to do with this.” So in that sense,
it'shard to say that it will hurt the other three defendantsif acurative
instructionisgiven, and then the opportunitiesare present for defense
counsel to further argue their case in final argument. And certainly,
0N Cross examination, you can reiterate, through the witness, that it
wasn't your client that did this. But no, | think it's relevant. And
now, the question — and I’'m going to allow her to testify. The
question is the extent of the testimony, and the flashing of thesignis
what | think istherelevant event. Thelook that was given afterwards
isvague, even though sheinterpreted it to be amenacing, threatening
look, that’s something tha’s hard to really pinpoint. And the ook
wouldn’t have affected her testimony, since it occurred after her
testimony had been completed. So, itdoesn’t bear the samerelevance
to her demeanor and credibility as the sign would have.

And the Saturday conversation isreally not admissible because
it’ shard to say who madethosethreatsthat were conveyed to her, and
it’simpossble to attribute those threats to any of these people. But
whatis, | think, permissible, is testimony regarding the gang sign that
was flashed, in the middie of her direct examination, and the
immediate effect that had on her and the fear that she had once she
saw that.

Additiondly, following the testimony of Sergeant Hdl, the trial court instructed that the
testimony of Dixon’s flashing a gang sign was evidence only asto him:
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Ladies and gentlemen of the jury, let me explain a couple of
things to you. The testimony of these last two witnesses, Ms.
Johnson, when she came back after lunch and testified, and the
testimony of Sergeant Hall, isto be considered only asto it relatesto
the case of State of Tennessee v. Matthew Dixon.

And then I’'ll further explain to you that because Sergeant Hall
has been cdled as a witness now in the case, | feel that it would
probably be appropriate for him not to continue with his direct
supervision of you all as the jury in this case. And so h€ll be
working the courtroom but won’t bein direct contact with you jurors.
And just so you'll know that that’s the reason for his not being in
contact with you, | wanted to offer that explanation to you as well.
All right. Call your next witness.

Dixon doesnot contest therel evance of thetestimony, arguing instead that thetestimony was
unfairly prejudicia and should not have been allowed under Tennessee Rule of Evidence 403.
However, “[t]he fact that relevant evidence is prejudicia does not mean the evidence must be
automatically excluded.” State v. Williamson, 919 SW.2d 69, 78 (Tenn. Crim. App. 1995).
Johnson'’ sinitial testimony had been of the events|eading up to Shipp’s murder, including Smith’s
telling Shipp that “he had just signed his death certificate.” Clearly, much of Johnson’s testimony
was crucial to the elements of premeditation and intent. We have previously set out thetrial court’s
recounting of the “180 degree about face” in Veronica Johnson's demeanor, as she was testifying,
and after Dixon had flashed the Gangster Disciple sign. In assessing her credibility, the jury was
entitled to know thereason for this. “The question of whether evidence isadmissible rests within
the sound discretion of the trial court; and this Court will not interfere with the exercise of this
discretion unless clear abuse appears on theface of therecord.” Statev. Hill, 885 S.W.2d 357, 361
(Tenn. Crim. App. 1994). Here, the trial court expressed sound reasons why the testimony was
relevant; and, we conclude that there was no abuse of discretion in thisfinding.

Inarelated matter, Jonesarguesthat thetrial court erred by refusingto allow other courtroom
officers to be questioned as to whether they saw Dixon flash agang sign. There are two problems
with this claim. First, at trial, only Smith’s counsel asked that the other courtroom deputies be
permitted to testify asto whether they had seen Dixon flash agang sign during Johnson’ stestimony.
Thus, by thisassignment, Jonesisarguing that thetrial court erredin overruling arequest of Smith’s
counsel. Further, there is no showing as to what the testimony of the other courtroom deputies
would have been. Accordingly, we conclude both that Jones cannot raise thisissue on appeal, not
having presented it to the trial court, see Tenn. R. App. P. 36(a), and even if thiswere not the case,
the claim of error is speculative, there being no proof of what the testimony of the other deputies
would have been.
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VI. Severance

Mickens argues on appeal that the trial court should have granted him a pretrid severance,
and he, Smith, and Jones argue that the trial court erred in not severing the cases during the trial.
Whiletherecord on appeal containsthese defendants’ pretrial motionsto sever, it includes an order
denying only Mickens motion. Additionally, it does not include atranscript of any hearing on the
motions, although a minute entry dated February 4, 1999, recites that Mickens' motion to sever
“having been fully heard and fully considered” was denied. Other than this, the record does not
reveal what occurred prior to the triad with regard to the motions to sever.

Accordingto Tennessee Rule of Criminal Procedure 14, thetrial court must grant aseverance
pretrial if necessary to ensureafair trial.> The “clear prejudice” test appliesto this determination.
Hisargument for pretrial severance isthat, because he was not physically present during the actual
murder and kidngpping and his acts were “drasticdly different” than those of his codefendants, he
should have been tried separately. However, “[d]isparity inthe evidence against the defendantsis
not alone sufficient to warrant thegrant of aseverance.” Statev. Howell, 34 S.W.3d 484, 491 (Tenn.
Crim. App. 2000). The arguments set out by Mickens do not establish why ajoint trial prevented
afair determination being made as to his guilt or innocence. We conclude that this assignment is
without merit.

The practice of trying codefendantsinasingletria is“aimed a achieving improved judicial
economy and efficiency.” SeeTenn. R. Crim. P. 8, Committee Cmts. According to TennesseeRule
of Criminal Procedure 14(c)(2)(ii), atrial court must sever the defendantsduring atria if “ necessary
to achieve afair determination of the guilt or innocence of one or more defendants.”” The decision
to sever criminal defendantsiswholly within the discretion of thetrial court, State v. Maddox, 957
SW.2d 547, 556 (Tenn. Crim. App. 1997), and cannot be interfered with absent “clear abuse.”
Howell, 34 SW.3d at 491. Thiscourt has held, “[w]here a motion for severance has been denied,
the test to be applied in determining whether the trial court abused its discretion is whether the
defendant was* clearly prejudiced’ in his defense as aresult of being tried with his codefendant[s].”

6 Rule 14(c) states, in pertinent part:
(2) The court, on motion of the State or on motion of the defendant other than under
subdivision (c)(1), shall grant a severance of defendants if:
(i) before trial, it is deemed necessary to protect a defendant'sright to a
speedy trial oritis deemed appropriate to promote afair determination of the guilt
or innocence of one or more defendants.

"Rule 14(c)(2)(ii) states:
(2) The court, on motion of the State or on motion of the defendant other than under
subdivision (c)(1), shall grant a severance of defendants if:
(i) during trial, with consent of the defendant to be severed, it is deemed
necessary to achieve afair determination of the guilt or innocence of one or more
defendants.
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Statev. Price, 46 SW.3d 785, 803 (Tenn. Crim. App. 2000), perm. to appeal denied (Tenn. 2001).
Therefore, we must ascertain whether the defendants were clearly prejudiced by the trial court’s
decision not to sever their trials.

To establishtherequisite prejudice, the defendants citetwo incidents. theflashing of agang
sign by Dixon and the subsequent testimony about it from V eroni ca Johnson and Sergeant Rick Hall.
Additiondly, they argue that they were prejudiced by the cross-examination of Officer Charles
Cathey by Dixon's attorney because the questions opened the door for evidence concerning a
crowbar used in the murder.

The defendants premise their first argument, that they were prejudiced by Dixon’ s flashing
agang sign during the testimony of and to intimidate a State’ s witness, on the holding in State v.
Carruthers, 35 S.W.3d 516 (Tenn. 2000), cert. denied, 533 U.S. 953, 121 S. Ct. 2600, 150 L. Ed. 2d
757 (2001), where our supreme court determined that the trial should have been severed because
Carruthers' trial conduct and incompetent pro se representation prejudiced his codefendant.
However, Dixon’'s single act pales in comparison to those of Carruthers, which the court detailed:

[D]espite the trial court's efforts, the record demonstrates that
Montgomery was severely prejudiced by Caruthers self-
representation, specifically, hisoffensive mannerismsbeforethejury
[“scratching or pulling around his groin when standing facing the
jury’], his questioning of witnesses that elicited incriminating
evidence, and most importantly, his calling Alfredo Shaw to testify
as awitness. The prgudice to Montgomery was compounded when
the State used and emphasi zed the incriminating evidenceelicited by
Carruthers during its closing argument.

1d. at 553-54 (citations omitted). Clearly, Dixon’s isolated act does not approach the continuing
egregious behavior of Carruthers. The defendants argue that Dixon’ s flashing of a gang sign was
“ared life, in court demonstration of thefear agang member canimpose upon awitness. Theadage
apicture, or in this case [a] demonstration, isworth athousand words comesto mind.” That may
be true, but the impact of Dixon’s conduct is anemic when compared to the gruesome Gangster
Disciple sanctioned punishment inflicted upon Marshall Shipp, the details of which the jury was
aware through testimony and photographs. Thus, we respectfully disagree that, given the nature of
this case, Dixon’ s flashing a gang sign had the impact which the defendants assert. The testimony
and instructions of thetrial court made it clear that Dixon had flashed the gang sign and that it was
to be consdered only asto him.

Additionaly, Mickens and Smith argue that Officer Cathey’s testimony, regarding Jones's
telling him that the murder weapons were in thetrunk of hiscar, was prejudicial, thus necessitating
that thetrial court grant aseveranceduring thetrial. Thismatter arose during the State’ s proof, after
Officer Cathey had testified on direct examination of two crowbars which had been removed from
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the trunk of Jones's vehicle and shown to the jury. Counsel for Dixon then asked a series of
questions about the crowbars, including the following:

Q  Officer, based on that testimony that wasjust elicited — | mean
you're not here to testify, and you' re not testifying — as far as
you know, these crowbars are, in no way, related to this
incident?

A (Noaudibleresponse.)

Q Areyou prepared to testify that you know that these crowbars
are part or were used in the begating of Marshall Shipp?

A lcan'tsaythoseare, but it was stated to me that crowbars were
used.

Q I'mtalking aout these crowbars.
A No,sir, | can’t say that.

The State then advised the court that while they had not intended for Officer Cathey to testify
whether the crowbars in the trunk had been used to beat Marshall Shipp, the door had been opened
by defense counsel’ s cross-examination. Thetrial court then explained the problem resulting if the
jury were not allowed to hear whether Officer Cathey agreed with Dixon’s claim that he had no
knowledge of whether the crowbars had been used in the beating of Shipp:

Y ou know, that putsthingsin alittlebit different light. And he,
in fact, does have some knowledge. | mean, he said no because he's
been told not to get into the statements during the testimony; but if,
in fact, he does have knowledge, that “Wdl, one of these defendants
did actually tell me the crowbars that were used arein the trunk, and
the hammer isin the trunk in a purple bag, or whatever. The bats, |
don’t know where they went to,” then that casts alittle bit different
light on those crowbars because | know, certainly, as good defense
lawyers, when final argument comes, you all would be arguing — if
thiswitnessis not allowed to respond to what we know the truth is,
and that isthat Choncey Jonesdid say, “ Y eah, the crowbarsthat were
used are in the trunk of the car.” If he's not allowed to respond to
that, then in final argument, “What good are these crowbars?
They've got nothing to do with this case. It was negative for
fingerprints. It was negative for blood. Every car inthiscity has got
acrowbar init. What's the big deal about finding a crowbar in the
ca?
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And that would be a fine argument to make except for the fact
that we know —the jury doesn’t know yet, but we know that actually
Choncey Jones said, “Y eah, the crowbars that were used are in the
trunk. | don’t know wherethe batswent to.” 'Y ou know, sothat’ sthe
dilemma right now.

Thetrial court concluded that admission of Jones' s statement asto the crowbarsin histrunk
would not appear to affect Mickens, whose position was that he had not been present at the scene.
Jones's counsel argued that the testimony would be “prejudicial” to his client and asked that a
severance be granted asto Jones. The State responded that the rd ating of Jones' s statement would
affect only him:

This statement does not make reference to a co-defendant,
whichiswhat Bruton would require that it would be deleted. 1t does
not. It says—it doesn't say, “The wegponswe used.” It doesn’t say,
“The weapons me and Christopher Smith used,” or me and anybody
else. Itjust says, “ Theweaponsused,” and he told them they werein
the car. Thiswould have been admissible on the front end, | think,
regardlessof [defense counsel for Dixon’ ] questioning. And | would
ask that it beadmitted. And of coursehe sfreeto cross-examine, and
he' sfreetoargue. There sstill no connection between those and his
client other than the connection to Jones.

Thetrial court then ruled that Officer Cathey could explain his knowledge asto whether the
crowbars had been used in Shipp’s beating:

Allright. Let mesaythis: Everyoneisentitledto afair trial but
not aperfect trial. That’ s often been said, and we do the best we can.
And | think that [defense counsel for Jones' s| argument is not well
founded because if aseverance were granted for her client, then this
statement could comein, on the front end, without any concern about
opening doorsto let it in against her client. Sol still — Even though
| understand what she's saying, | still don't think that it's a
meritorious argument.

The jury knows or soon will know that crowbarswere used in
the beating of Marshall Shipp. And the jury hasheard that a couple
of crowbarswere taken out of thetrunk of the car of Choncey Jones,
and the jury knows, or soon will know, that Choncey Jones' car was
one of the cars that drove from the beginning point that night out to
the Indian mound where Marshall Shipp was beaten.
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And then the implication was left that while an officer did
retrieve these two crowbars from the trunk, he had no persond
knowl edge or information, whatsoever, that these were the crowbars
that were used in this beating when, in fact, he was told by one of
these four men, in this courtroom, that these were, in fact, the
crowbars that were used in this beating.

| don’t think there’ sa Bruton problem, and | think it satype of
statement that, in dl honesty, even with four defendants, could have
comein, in the state’ s case-in-chief. I’m not sure that a door had to
be opened in order for thisto comein. But certainly now, with the
guestions that have been posed on cross examination, | think the
guestion — | mean the response, in oneform or another, should come
in. I'll note your exceptions. | understand [defense counsel for
Smith’s] argument. But again, there' s nothing that directly ties his
clientto Mr. Jones statement. There sno Brutton[sic] problem. He
can still make the argument — I mean the fact that crowbars wereused
will be a matter of record when this proof is over if this proof isthe
same as it wasin thefirst trid.

Officer Cathey then was recalled and testified:
Q  Officer Cathey, you were asked a question concerning whether
or not you had any knowledge of a connection between these
crowbarsthat you removed from the trunk and the defendants. Isthat
right?

A Yes sir.

Q Andl believeyou indicated that you weretold that those were
involved. Istha right?

A Yes sSir.

Q Now, on that date of September 28th of 1997, did you and
Sergeant Ballard have occasion to question Choncey Jones?

A  Yes dr.

Q Okay. Anddid you ask him where the weapons were?
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A Yes dr.

Q Anddid hetell you that the hammer and crowbar werein the
trunk of the car?

A Yesdir.

Q Of hiscar?

A Yesdir.

Q Okay. And did he say anything about the bats?

A  Hesaid the bats and the clawhammer were in the trunk of the
car aso in amaroon bag.

Q Now, if you had the opportunity to — this particular ora
statement that was read — | mean that Mr. Jones gave you, did you
record that? — was that recorded in the supplement?

A Yes dr.

Q Okay. And if you had the opportunity to review that
supplement —would that refresh your memory asto the exact words
that were said?

A Yes dr.

Q If you would read that paragraph to yoursef? All right.
Sergeant —| mean Officer Cathey, what itemsdid he stateto you were
in the trunk of the car?

A Thecrowbar.

Q Okay. And did he dso mention a hammer?

A A hammer, yes, Sir.

Okay. And what did he say inregards to the bat?

> O

He did not know where they was [siC] at.
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Q

He did wha?

A Hedid not know where the bats were .

Q Now, didyou, in fact —after being told that by Choncey Jones,
did you then go to retrieve those items from the trunk?

A Yes sir.

Q Okay. And did you find the two crowbars that you have
previoudy identified and that have been moved into evidencein this
case?

A Yessir.

Q Anddidyou find any hammer?

A No,sdir.

Q Anddidyou find a bat?

A No,sdir.

Q  Or bats?

A No,sdir.

We respectfully disagree either that the trial court erred in allowing this testimony, or that
it prejudiced Mickens or Smith. Infact, asthetrial court observed, neither of them wasimplicated
by it. Further, inview of the abundant evidence against Mickens and Smith, any error in allowing
thistestimony would have been harmless. Accordingly, we conclude that the trial court did not err

in refusng to sever the prosecutions.

Mickens raises two issues related to closing arguments. the State improperly referred to
witnesstestimony that had been stricken, and thetrial court erred by forcing himto display hisvisual
aids individually, as opposed to cumulatively. However, in the record, the closing arguments are

VII. Closing Arguments

only “noted, not transcribed.”



Tennessee Rule of Appellate Procedure 24 providesthat it is the gppellant’ s obligation to
provideafair and complete statement of therelevant proceedings.? “Wheretherecord isincomplete
and does not contain a transcript of the proceedings relevant to an issue presented for review, or
portions of the record upon which the party relies, an appellate court is precluded from considering
theissue.” Statev. Ballard, 855 S.W.2d 557, 560-61 (Tenn. 1993). Because no record of thedosing
arguments was provided, these arguments are waived.

VIII. Sufficiency of the Evidence

Each defendant contends that the evidence is insufficient to support his respective
convictions. Smith, Dixon, and Jones argue that the evidence does not support their convictionsfor
first degree premeditated murder; Mickens challenges hisfelony murder conviction by arguing that
the evidence does not support the underlying conviction for the especially aggravated kidnapping
of Shipp, with the other three defendants also arguing that the evidence does not support their
convictions for especially aggravated kidnapping.

In considering the issue asit rel ates to each defendant, we apply the familiar rulethat where
sufficiency of the convicting evidenceis challenged, the relevant question of the reviewing court is
“whether, after viewing the evidencein the light most favorabl e to the prosecution, any rational trier
of fact could have found the essential elements of the crime beyond a reasonable doubt.” Jackson
v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560, 573 (1979); see also State
v. Evans, 838 SW.2d 185, 190-92 (Tenn. 1992); State v. Anderson, 835 S.W.2d 600, 604 (Tenn.
Crim. App. 1992); Tenn. R. App. P. 13(e) (“Findingsof guilt in criminal actionswhether by thetrial
court or jury shall be set asideif the evidenceisinsufficient to support thefindingsby thetrier of fact
of guilt beyond a reasonable doubt.”). All questions involving the credibility of witnesses, the
weight and valueto be given theevidence, and all factual issuesareresolved by thetrier of fact. See
State v. Pappas, 754 S.W.2d 620, 623 (Tenn. Crim. App. 1987). “A guilty verdict by the jury,
approved by the trial judge, accredits the testimony of the witnesses for the State and resolves all
conflictsinfavor of thetheory of the State.” Statev. Grace, 493 SW.2d 474, 476 (Tenn. 1973). Our
supreme court stated the rationale for thisrule:

This well-settled rule rests on a sound foundation. The trial
judge and the jury see the withesses face to face, hear their testimony
and observe their demeanor on the stand. Thus the trial judge and

8Tennessee Rule of Appellate Procedure 24(c) states:

If no stenographic report, substantially verbatim recital or transcript of the evidence
or proceedingsis available, the appellant shall prepare a statement of the evidence
or proceedings from the best available means, including the appellant'srecol l ection.
The statement should convey a fair, accurate and complete account of what
transpired with respect to those issues that are the bases of appeal. The statement,
certified by the appellant or the appellant's counsel as an accurate account of the
proceedings, shall befiled withthe clerk of the trial court within 90 days after filing
the notice of appeal.
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jury aretheprimaryinstrumentality of justiceto determinetheweight
and credibility to be given to the testimony of witnesses. Inthetria
forum aone is there human atmosphere and the totality of the
evidence cannot be reproduced with a written record in this Court.

Bolinv. State, 219 Tenn. 4, 11, 405 S.W.2d 768, 771 (1966) (citing Carroll v. State, 212 Tenn. 464,
370 SW.2d 523 (1963)). A jury conviction removes the presumption of innocence with which a
defendant is initially cloaked and replaces it with one of guilt, so that on appeal, a convicted
defendant hasthe burden of demonstrating that the evidenceisinsufficient. See Statev. Tuggle, 639
S.W.2d 913, 914 (Tenn. 1982).

Wenow will consider the evidence asit rel atesto the insufficiency claimsof each defendant.
A. Sufficiency of the Evidence for First Degree Premeditated Murder

Defendants Smith, Jones, and Dixon assert that the evidence is insufficient to support their
convictionsfor first degree premeditated murder. This offenseis defined as.

(1) A premeditated and intentional killing of another;

(d) Asused in subdivision (a)(1) “ premeditation” isan act done after
the exercise of reflection and judgment. “Premeditation” means that
the intent to kill must have been formed prior to the act itsdf. Itis
not necessary that the purpose to kill pre-exist in the mind of the
accused for any definite period of time. The mental state of the
accused at the time the accused allegedly decided to kill must be
carefully considered in order to determine whether the accused was
sufficiently free from excitement and passion as to be capable of
premeditation.

Tenn. Code Ann. § 39-13-202(a)(1), (d) (1997).

A killing isintentional if committed by “a person who acts intentionally with respect to the
nature of the conduct or to a result of the conduct when it is the person's conscious objective or
desire to engage in the conduct or cause theresult.” Tenn. Code Ann. § 39-11-302(a) (1997).

The presence of premeditation is a question of fact for the jury to determine based upon a
consideration of all theevidence. See Statev. Suttles, 30 S.W.3d 252, 261 (Tenn.), cert. denied, 531
U.S. 967, 121 S. Ct. 401, 148 L. Ed. 2d 310 (2000). Premeditation may be inferred from
circumstantial evidence surrounding the crime, including the manner and circumstances of the
killing. See Statev. Pike, 978 S.\W.2d 904, 914 (Tenn. 1998); State v. Addison, 973 S.W.2d 260,
265 (Tenn. Crim. App. 1997). Thecircumstantial evidence of premeditation must, however, be*“so
strong and cogent as to exclude every other reasonable hypothesis save the guilt of the defendant,
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and that beyond a reasonable doubt.” State v. Crawford, 470 SW.2d 610, 612 (Tenn. 1971).
Several factors tend to evidence premeditation: “the use of a deadly weapon upon an unarmed
victim; the particular cruelty of thekilling; declarations by the defendant of anintent tokill; evidence
of procurement of a weapon; preparations before the killing for concealment of the crime, and
camness immediately after the killing.” State v. Bland, 958 S.W.2d 651, 660 (Tenn. 1997).

Here, proof of premeditation wasabundant. Deadly weaponswereused,’ witnessestestifying
that Smith and Dixon were part of the crowd beating the unarmed Shipp with bats, jack irons,
crowbars, and hammers. Themanner in which hewas slain was, without adoubt, particularly cruel.
Hisentire body was bludgeoned and hewas shot inthe pelvis, either of whichwas sufficient to cause
death. Declarationswere made of their intent to kill, Smith telling Shipp earlier that he had “signed
his death certificate” and, during the murder, encouraging the others to “beat that bitch.” Jones
procured weapons from the trunk of hiscar. Preparingto conceal the crime, the defendants chose
alocation that insulated the soundsand sightswithin fromthose outside. SmithorderedtheAldridge
brothers to destroy Shipp's car.

Jones makes the additional argument that the evidence was insufficient because there was
no testimony that he actually hit Shipp. However, under atheory of crimind respong bility, thejury
could have found him guilty of first degree murder.’® A person criminally responsible for the
conduct of another may be charged with the commission of the offense. See Tenn. Code Ann. § 39-
11-401(b) (1997). Thistheory of guilt is based on the common law provision of criminal liability
for principals, accessories beforethe fact, and aidersand abettors. Seeid. 8 39-11-401, Sentencing
Commission Cmts. The Code providesthat “any person may be charged as a party if he or sheis
criminally responsible for the perpetration of the offense.” Id. A personiscrimindly responsible
for the conduct of ancother if, “[a] cting with intent to promote or assist the commission of the offense,
or to benefit in the proceeds or results of the offense, the person solicits, directs, aids, or atempts
to aid another person to commit the offense].]” Id. § 39-11-402(2).** Thislanguageisintendedto

9Tennessee Code Annotated section 39-11-106(a)(5) defines a deadly weapon as:
(A) A firearm or anything manifestly designed, made or adapted for the purpose of
inflicting death or serious bodily injury; or
(B) Anything that in the manner of its use or intended use is capable of causing
death or serious bodily injury.

10Because the State' s closing arguments were not transcribed, it is unknown whether the State employed this
theory arguing Jones's guilt.

11The language of this section actually sets forth three ways in which a person may be found criminally
responsible for an offense committed by the conduct of another:
Criminal responsibility for conduct of another.—A person is criminally
responsible for an offense committed by the conduct of another if:
(1) Acting with the culpability required for the offense, the person causes
or aids an innocent or irresponsible person to engage in conduct prohibited by the
definition of the offense;
(2) Acting with intent to promote or assist the commission of the offense,
(continued...)
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include the conduct of defendants formerly known as accessories before the fact and aiders and
abettors. Seeid. § 39-11-402, Sentencing Commission Cmts.

Criminal responsibility is not a separate crime but “solely a theory by which the State may
prove the defendant’ s guilt of the alleged offense, . . ., based upon the conduct of another person.”
State v. Lemacks, 996 SW.2d 166, 170 (Tenn. 1999). The legidlative intent in promul gating the
theory of criminal responsibility isto “embrace the common law principles governing aiders and
abettors and accessories before the fact.” State v. Carson, 950 S.\W.2d 951, 955 (Tenn. 1997).

This court has noted that, under the theory of crimina responsibility, presence and
companionship with the perpetrator of afelony before and after the commission of the crime are
circumstances from which an individual’s participation may be inferred. See State v. Ball, 973
S.W.2d 288, 293 (Tenn. Crim. App. 1998). No particular act need be shown, and the defendant need
not have taken a physical part in the crime. See id. Mere encouragement of the principal will
suffice. See State v. McBee, 644 SW.2d 425, 428 (Tenn. Crim. App. 1982). To be criminaly
responsible for the acts of another, the defendant must “‘in some way associae himself with the
venture, act with knowl edge that an offense is to be committed, and share in the criminal intent of
the principal inthefirst degree.’” Statev. Maxey, 898 SW.2d 756, 757 (Tenn. Crim. App. 1994)
(quoting Hembree v. State, 546 S.W.2d 235, 239 (Tenn. Crim. App. 1976)). The defendant must
“knowingly, voluntarily and with common intent unite with the principal offenders in the
commission of thecrime.” State v. Foster, 755 S.W.2d 846, 848 (Tenn. Crim. App. 1988).

For conviction, the State need only have shown that Jones intended to assist in Shipp’s
murder. It was Jones who told Shipp to “get [his] assin [Jones's] car” when Shipp was abducted
and Joneswho, witnessestestified, retrieved the murder weapons from histrunk, which Jones later
admitted. Thus, it is clear from the record that Jones intended to assst in the commission of this
crime, and did so.

In Statev. Phillips, 76 SW.3d 1, 10 n.5 (Tenn. Crim. App.), perm. to appeal denied (Tenn.
2001), thiscourt noted with approval the holding of the lllinois Court of Appeals, aso in aGangster
Disciple beating death case, finding the evidence was sufficient to sustain a conviction for first
degree murder:

In People v. Mullen, 730 N.E.2d 545, 552 (1lI. App. Ct. 2000),
appeal denied, 738 N.E.2d 933 (lII. 2000), the court affirmed the

11(. ..continued)

or to benefit in the proceeds or results of the offense, the person solicits, directs,
aids, or attemptsto aid another person to commit the offense; or

(3) Having a duty imposed by law or voluntarily undertaken to prevent
commission of the offense and acting with intent to benefit in the proceeds or results
of the offense, or to promote or assist its commission, the person failsto make a
reasonable effort to prevent commission of the offense.

Tenn. Code Ann. § 39-11-402 (1997).
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conviction of the defendant for first degree murder on a theory of
criminal accountability. The defendant was with a group of ten to
fifteen membersof the Gangster Discipl esin Chicago who chased the
victim down a street, pulled him from his truck, and beat him to
death. Thedefendant, who was positively identified by bystandersas
being one of the group, claimed that he was just present during the
beating. Id. at 551. The lllinois Appellate Court, in affirming the
conviction, stated the following:

Here, defendant chased the victim, stayed during the
beating, and stood over the victim as codefendant
Townsend kicked the victim while another man hit the
victimwith abat. Defendant did not offer to help, hedid
not discourage or disapprove of the crime, he came and
left with the group that actively participated in the beating
and he did not report the crime. Thus, although Norfleet
[eyewitness] did not see Mullen hitting or kicking the
victim, a rational trier of fact could find that defendant
was accountable because he was not merely present
during the beating. 1d. at 552.

We conclude, likewise, that the evidenceis sufficient to sustain the convictions of Smith,
Dixon, and Jones for the first degree premeditated murder of Marshall Shipp.

B. Sufficiency of the Evidence for Mickens Conviction for
First Degree Murder in the Perpetration of Kidnapping

Mickens was convicted of first degree murder in the perpetration of kidnapping as defined
in Tennessee Code Annotated section 39-13-202. That statute reads in part:

(a) First degree murder is:

(2) A killing of another committed in the perpetration of or
attempt to perpetrate any first degree murder, arson, rape, robbery,
burglary, theft, kidnapping, aggravated child abuse, aggravated child
neglect or aircraft piracy.

Tenn. Code Ann. § 39-13-202(a)(2) (1997). Kidnapping occurs when one “knowingly removes or
confines another unlawfully so as to interfere substantially with the other’s liberty . . . [u]nder
circumstances exposing the other person to substantial risk of bodily injury.” 1d. 88 39-13-302(a),
-303(a)(1) (1997). A kidnapping becomes especially aggravated when “[a]lccomplished with a
deadly weapon” or “thevictim suffersseriousbodily injury.” 1d. 8 39-13-305(a)(1), (4) (1997). The
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challenge Mickens makes to his felony murder conviction is to contest the sufficiency of the
evidence for the underlying felony conviction for especially aggravated kidnapping.

Mickens argues that the evidence is insufficient to support his especialy aggravated
kidnapping convictionsbecause, relativeto the other defendants, hisparticipation in the punishments
was limited. Because of the nature of his role, Mickens contends that he is not criminally
responsible for the especially aggravated kidnapping. However, “[a] defendant may be convicted
of especially aggravated kidnapping under a criminal responsibility theory, regardless of whether
thereis evidence that he directly participated in the criminal act itself.” Phillips, 76 S.W.3d at 12.
Applyingthe standard for criminal responsibility set out previously, we must determinewhether the
evidence supports a conviction for especialy aggravated kidnapping, and, if so, whether Mickens
iscriminally responsible for it.

Thetestimony demonstrates Mickens' responsibility for the kidnapping of Marshall Shipp.
Shipp expressed concern that hewas going to be put “under G.D. arrest” and was forced to cometo
the September 15 meeting at Mickens' apartment, where the victims were surrounded by Gangster
Disciples, some of whom visibly were aamed. Mickens was “governor” of the Gangster Disciple
South Memphis region, the highest ranking member present when Shipp was kidnapped, and, on at
least two prior occasions, had spoken with the overseer, Tony Phillips, about punishing Shipp. The
victimswere closely escorted from the apartment to the cars. When asked why heleft the gpartment,
Ricky Aldridge responded, “ Could have shot me in my back or anything. My life wasin danger.”
Aldridge testified that he could not |eave the car because he was “under G.D. arrest.” Shipp was
surrounded in the park before he was beaten to death. Aldridge was put in afull nelson before he
wasbeaten. Clearly, the evidence was sufficient to show that the victimswere unlawfully confined,
exposing them to a substantial risk of bodily injury.

Thus, the record conta ns abundant evidence that, when viewed in the light most favorable
to the State, was sufficient to show that Mickenswas criminally responsible for the kidnappings:
hewasthe governor of the South Memphis Gangster Disciples; hewas present at the megtingswhere
thevictims' situationswere discussed; he sought, and received, overseer Phillips’ permissiontokill
Shipp; he had the authority to impose Aldridge’s kidnapping and beating; and he ordered Marin
Becton to shoot Shipp.

Accordingly, we conclude that the evidence was sufficient for Mickens conviction for first
degree murder in the perpetration of kidnapping.

C. Voluntary Membership in the Gangster Disciples
asa Defenseto Especially Aggravated Kidnapping

Mickens and Dixon assert that the evidence is insufficient to support their especialy
aggravated kidnapping convictions, arguing that the victims, by joining the Gangster Disciples,
voluntarily subjected themselvesto al gang rulesand punishments. Thus, the defendantsreason that
their conduct did not meet the statutory requirements of kidnapping because, in their opinions, gang
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membership granted prior consent to any punishment, including kidnapping, that the gang choseto
impose. Theeffect of thisargument, if valid, would be to endow the Gangster Disciplesas an entity
unto themselves, immune from the criminal laws and with license to punish its members as, within
itssolediscretion, it deemed necessary. Werespectfully disagreethat acivilized society cantolerate
such conduct or has so empowered the Gangster Disciples.

We conclude that the record supports Mickens and Dixon’s convictions for especially
aggravated kidnapping.

IX. Sentencing

Mickens contends that his sentence wasimproperly enhanced. In sentencing him, the trial
court found no mitigating factors goplicable but found five enhancement factors:

(1) Thedefendant hasaprevioushistory of criminal convictions
or criminal behavior in addition to those necessary to establish the
appropriate range;

(2) Thedefendant wasaleader inthe commission of an offense
involving two (2) or more criminal actors;

(5) Thedefendant treated or allowed avictim to betreated with
exceptional cruelty during the commission of the offense;

(8) The defendant has a previous history of unwillingness to
comply with the conditions of a sentence involving release in the
community;

(11) Thefelony resulted in death or bodily injury or involved
the threat of death or bodily injury to another person and the
defendant has previously been convicted of afelony that resulted in
death or bodily injury.

Tenn. Code Ann. § 40-35-114(1), (2), (5), (8), (11) (1997). Based on these factors, the trial court
imposed alife sentence without the possibility of parole for the first degree murder conviction and
two consecutive twenty-two-year sentences for the especially aggravated kidnapping convictions.

When an accused challenges thelength and manner of service of asentence, it isthe duty of
this court to conduct a de novo review on the record with a presumption that “the determinations
made by the court from which the appeal is taken are correct.” Tenn. Code Ann. § 40-35-401(d).
This presumption is “conditioned upon the affirmative showing in the record that the trial court
considered the sentencing principlesand all relevant factsand circumstances.” Statev. Ashby, 823
S.W.2d 166, 169 (Tenn. 1991). The presumption does not apply to the lega conclusions reached
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by thetrial court in sentencing the accused or to the determinations made by thetrial court which are
predicated upon uncontroverted facts. State v. Butler, 900 SW.2d 305, 311 (Tenn. Crim. App.
1994); Statev. Smith, 891 S.W.2d 922, 929 (Tenn. Crim. App. 1994); Statev. Bonestel, 871 SW.2d
163, 166 (Tenn. Crim. App. 1993). However, this court isrequired to givegreat weight to the trial
court’s determination of controverted facts as the trial court's determination of these facts is
predi cated upon the witnesses' demeanor and appearance when testifying.

In conducting a de novo review of a sentence, this court must consider (a) any evidence
received at the trial and/or sentencing hearing, (b) the presentence report, (c) the principles of
sentencing, (d) the arguments of counsel relaive to sentencing alternatives, (e) the nature and
characteristicsof the offense, (f) any mitigating or enhancement factors, (g) any statements madeby
the accused in his own behalf, and (h) the accused's potential or lack of potential for rehabilitation
or treatment. Tenn. Code Ann. 88 40-35-103, -210; State v. Scott, 735 S.W.2d 825, 829 (Tenn.
Crim. App. 1987).

The party chdlenging the sentencesimposed by thetrial court hasthe burden of establishing
that the sentence is erroneous. Tenn. Code Ann. 8§ 40-35-401, Sentencing Commission Cmts.;
Ashby, 823 SW.2d at 169. In this case, the defendants have the burden of illustrating the sentence
imposed by the trial court is erroneous.

In determining the appropriate sentencefor afel ony conviction, the sentencing court, if there
are enhancement factors but no mitigating factors, may set the sentence above the minimum in that
range but still withintherange. See Tenn. Code Ann. § 40-35-210(d) (Supp. 1999); Statev. Boggs,
932 SW.2d 467, 475 (Tenn. Crim. App. 1996). Thereisno mathematical formulaof evaluating the
enhancement factorsto cal cul ate the appropriate sentence. See generally Boggs, 932 S.W.2d at 475.
“Rather, the weight to be afforded an existing factor isleft to the trial court's discretion so long as
the court complies with the purposes and principles of the 1989 Sentencing Act and itsfindings are
adequately supported by the record.” 1d. at 475-76 (citations omitted).

On appeal, Mickens does not contest application of the enhancement factors applied by the
trial court or argue that any mitigating factors should have been applied. He does, however, argue
that the proof showed he “did not want to act on the permission to have Shipp killed” and that we
should consider his youth in reviewing the sentence. However, as we have stated, the evidence
abundantly supports Mickens convictions, as well as the trial court’s sentencing rationale.
Accordingly, we concdude that thetrial court did not err in setting the length of Mickens' sentences.

We now will consider the claim that the trial court erred in ordering that the sentences of
Mickens, Smith, and Jones be served consecutively. Consecutive sentences are imposed at the
discretion of thetrial court upon its consideration of one or more of the following statutory criteria:

(1) The defendant is a professiond crimina who has knowingly

devoted such defendant’s life to criminal acts as a major source of
livelihood;
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(2) The defendant is an offender whose record of criminal activity
IS extensive,

(3) The defendant is a dangerous mentally abnormd person so
declared by a competent psychiatrist who concludes as aresult of an
investigation prior to sentencing that the defendant'scriminal conduct
has been characterized by a pattern of repetitive or compulsive
behavior with heedless indifference to consequences;

(4) Thedefendant isadangerousoffender whose behavior indicates
littleor no regard for humanlife, and no hesitation about committing
acrime in which the risk to human life is high;

(5) Thedefendant isconvicted of two (2) or more statutory offenses
involving sexual abuse of a minor with consideration of the
aggravating circumstances arising from the relaionship between the
defendant and victim or victims, the time span of defendant's
undetected sexual activity, the nature and scope of the sexual actsand
the extent of the residud, physical and mental damageto the victim
or victims,

(6) The defendant is sentenced for an offense committed while on
probation; or

(7) The defendant is sentenced for criminal contempt.

Tenn. Code Ann. 8§ 40-35-115(b) (1997). Thesecriteriaare stated in theaternaive; therefore, only
one need exist to support the appropriateness of consecutive sentencing. Here, thetrial court found
that factors (2) and (4) applied to all three defendants and factor (1) applied to Mickens and Smith.

Inordering that Mickens' sentencesbe served consecutively, thetrial court found that hewas
aprofessional criminal, had arecord of extensive criminal activity, and had little or no regard for
human life, which the court considered the most significant factor in ordering that the sentences be
served consecutivey:

And that is, that the defendant is a dangerous offender whose
behavior indicateslittle or no regard for human life and no hesitation
about committing a crime in which the risk to human life is high.
And as|’ve said on two or three occasions—and | won't belabor the
point today — but, certainly, the beating that was administeredto this
victim was horrible and savage, almost beyond belief.



Someone who's capable of seeking permission from a
supervisor, if you will, to have a person executed in our community;
someone who's cgpable of then acting upon that permission and
calling a meeting, ordering the rounding up of these individuals,
orchestrating all of that, presiding over the meeting and then turning
everything over to his henchmen to carry out, | would sure think that
would qualify as a dangerous offender. | can’t imagine peopleina
civilized community or civilized society not considering that type of
conduct to be dangerous, not considering that type of individual to be
a dangerous person. Someone who is so cold as to be able to take
those steps and place al that in motion, even though he didn’t go out
to the park. And I think the proof will bear that out. And | don’t
dispute that statement by [defense counsel]. | don’t think Mr.
Mickens was at the park that night. But | think he set in motion the
eventsthat led to Mr. Shipp’s death and he bearsthat responsibility.
And he's, | think, again, clearly adangerous offender.

Smith and Jones do not contest the length of their sentences but argue that they should not
be served consecutively, the trial court failing to find that consecutive sentences were “ reasonably
related to the severity of the offenses’ or were “necessary to protect the public against further
criminal conduct” by the defendants. See State v. Wilkerson, 905 S.\W.2d 933, 939 (Tenn. 1995).

In ordering that the sentences of Smith and Jones be served consecutively, the trial court
found that both were dangerous with little or no regard for human life and that, in addition, Smith
was a professional criminal:

Asto Mr. Smith, the defendant is a professional criminal who
has knowingly devoted himself to criminal acts as a major source of
hislivelihood. | don’t see how you can draw any other conclusion.

Whileit’s true he spent much of hislifein prison asajuvenile
and as an adult, that period of time that he was out of jail, or prison,
therecordwould show that heworked for agrand total of three weeks
for the City of Memphis before he left that job.

He has convictions for theft, convictions for burglary,
convictionsfor those types of offense[s]. And so thetotal absence of
any legitimae source of livdihood and the numerous prior
convictions, many of them involving theft-rdated offenses, would
lead to no other conclusion, | think, than that he is a professional
criminal. And| so find asto Mr. Smith.



And certainly asto Mr. Smith, the record of criminal activity is
extensive, asto Mr. Dixon to alesser offense, and asto Mr. Jonesan
even lesser offense. He has the two prior convictions. the heroin
conviction and the robbery conviction.

So an argument could be made that that’ s not extensive. | guess,
extensive is a subjective term. And the two convictions may not be
extensive, whereas the greater number of convictionsthat Mr. Smith
has, | think, certainly would be extensive.

But those factors, number one as to Mr. Smith and number two
asto all three defendants, are really minuscule, are really and truly
inconsequential when you get to factor number four, and that isthat
the defendant is adangerous offender whose behavior indicateslittle
or no regard for human life and no hesitation about committing a
crimein which the risk to human lifeis high.

Because of the obscene, awful, savage beating that wasinflicted
by these men on the victim in this case — the jury concluded the same
when they concluded in the sentencing hearing that the heinous,
atrocious, and cruel factor existed.

Anyone reading the transcript of this case would have to
concludethat these are dangerous men. Y ou can’t be a human being
and perform acts of this sort without being adangerousindividual by
anybody’ s definition.

And beyond that, they — during this sentencing hearing today, as
each defendant was being discussed they would be sitting back there
smiling. | mean, when [the assistant district attorney general]
mentioned — for therecord, I’ Il mention this as one example of what
I’m talking about.

When [the assistant district attorney general] mentioned the
unbelievable statement and actions of Mr. Smithwhen hewent down
inthereand told theindividual sto keep beating him becausethebitch
ain’t dead yet, each time she mentioned that Mr. Smith’s back there
smiling.

Hewas grinning from ear to ear each time she mentioned that as
though it were some sort of joke. It’samost beyond comprehension
that human beings would be able to participate in a beating of this
sort.



And remorse? [Defense counsel for Jones] alluded to remorse
from the sentencing hearing. | didn’t hear any remorse come out of
the mouth of any of these three men.

They al took the stand. And they all made self-serving
statements. And they all tried to, in words, tell the victim’s family
that they were sorry that the victim died but then immediately were
quick to try to absolve themselves of any responsibility for what
happened.

Was| down there? Oh, no, no, no, | was standing out by the car
thewholetime. Did | do anything? Oh, no, no, | didn’t hit anybody.
| didn’'t see anything. It was MacMarcus. It wasthis, that.

They all immediately backpedalled and tried to extricate
themselves from any sort of involvement in this incident at all.
Remorse, true remorse would come from one of these men — and it
wouldn’t be easy. Butinacase of this sort it shouldn't be easy.

But true remorse would comeif one of these men had the gutsto
get on thiswitness sand and redly say, 100k, it was a horrible thing
that happened that night and | saw every bit of it, it was awful, and
shed a tear for what he participated in and talk about what he
participated in.

Trueremorsewould be to do something like Ricky Aldridge did
when he came down here and tegtified as to what he observed,
testified as to this beating that he witnessed.

For one of these men to get on the stand and have the courage to
actually apol ogizefor what occurred that night that would beremorse.
But | didn’t hear any of that at the sentencing hearing from any one
of these men.

S0, yes, | think that factor number four clearly exists as to dl
four of these men. They are al dangerous men by anybody’'s
definition. And these sentences should be served consecutively to
one another and consecutively to the life sentence that they received,
whichin Mr. Jones' case would beforty years consecutiveto thelife
sentence; in Mr. Dixon’s case, sixty-five years consecutive; and in
Mr. Smith’s case, eighty years consecutive.
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All three of these defendants had prior criminal records. At thesentencing hearing, the State
advised the trial court that, as an adult, Mickens had previous felony convictions for aggravated
assault, possession of a prohibited weapon, and reckless endangerment with a deadly weapon;
additiondly, asajuvenile, he had felony convictionsfor grand larceny of an automobile, possession
of cocainewithintent to sell, and theft of property over $500, and aClass A misdemeanor conviction
for carrying a dangerous wegpon. Smith had prior convictions as an adult for three aggravated
assaults, two felony thefts, reckless endangerment with a deadly weapon, and burglary of a motor
vehicle, aswell asthreefelony and one misdemeanor convictionsasajuvenile. Joneshad aprevious
federal felony drug conviction and a conviction as ajuvenilefor robbery.

The record abundantly supports the finding of the trial court that these defendants are
dangerousoffenderswhosebehavior showslittle or no regard for human life, asisapparent fromthe
gruesome details of Shipp’sfatal beating.

Additiondly, therecord supportsafinding that Mickensand Smith areprofessonal criminals
and that crimeistheir major source of livelihood. Mickenswasthe governor for the South Memphis
Gangster Disciples, and he reported that he has never had gainful employment. During the periods
when Smith was not incarcerated, it appears that hisonly legal employment lasted for three weeks.
He stated that he has been a member of the Gangster Disciples all of hisadult life.

We conclude, upon de novo review, that consecutive sentencing is“the least severe measure
necessary to achieve the purposes for which the sentenceisimposed.” Tenn. Code Ann. § 40-35-
103(4) (1997). Thisissueiswithout merit.

X. Cumulative Error

The defendants argue that evenif none of the errorsisdetermined to be prejudicia by itself,

their cumulative effect mandatesanew trial. However, since we have determined that thetrial court

did not err in the rulings raised on appeal, there is no cumulative error for us to consider.

CONCLUSION

Based upon the foregoing authorities and reasoning, we affirm each defendant’ s convictions
and sentences.

ALAN E. GLENN, JUDGE
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